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CASES 



ARGUED AND DETERMINED 1817. 



IK THX 



Court of KING'S BENCH, 



IN 



Hilary Term^ 



In Uie Fifty-Seventh Year of the Reign of George III. 



Graham and Others against Dyster. (a) S^I^gsd. 

A SSUMPSIT for money had and received and the Whew pUdn- 

jL\> ^ tiffs, iMTing • 

money counts. Plea, non-assumpsit. At the trial ooosgnmrat of 

goods conunc 

before Lord JSlenborough C. J., at the London sittings from abroMl* 
after last Hilary term, the case was thus : biU of lading. 

The plaintiffi were merchants at Liverpootj the de- jSlwTrthrir 
fendant was a leather-dealer in London. The plaintiffi( SSTbrok^* in 
havuig a cargo consisting of SSSS hides, consigned to ^'ondan, in- 

" itrucuiig Uimh 

to sell, eod on 
the uTiTal of the oontignment, drew on P., as on fonner occasions, in anticipation of the 
proceeds, authorising B. to deal with the consignment at their discretion, which biUa 
B, accepted, and placed the consignment in the hands of defendant, their factor, for ealct 
not disclosing to him that it was not their property, and drew on him on account, which 
bill he accepted and paid, and sold the goods and rendered his account, including tlie sale 
therein, to B,, who, before their acceptances became due, £uled, and the same were dls* 
honored : Held, that plaintiffs were entitled to recoTcr the proceeds of such tale from 
defendant. 

(a) This case was argued at Seijeants* Inn before this term. 

Vol. VI. B them 



CASES IN HILARY TERM 

1817. them from the Brazils^ and having received tlie bill of 
^ ladincr, which was made deliverable to their order, trans- 

Gkaham ° 

ngauut mitted the same on the 1 1th Jtdj/ 18 10, to Messrs. Batty e 
and Pilgtim^ their brokers in Lendoriy to which port the 
hides were consigned, instructing them to sell the hides 
on arrival, provided S^d. per pound could be obtained 
for the lot. The cargo arrived about the 9th of August^ 
of which Battye and Pilgrim advised the plaintiffs, and 
on the 11th the plaintiffs drew on them, as they had 
done on former occasions, in anticipation of the pro- 
ceed^, two bills for 750/. each, dated the 9th, at seventy- 
five days, and advised Battye and Pilgrim of their hav- 
ing so drawn, requesting them to honor the bills against 
the hides. On the 25th August the plaintiffi drew a 
third bill on Battye and Pilgrim on the same account, 
and for the same amount and number of days as the 
others, and being anxious for an immediate sale, in- 
structed Battye and Pilgrim that they were to deal with 
the hides at their discretion. Battye and Pilgrim ac- 
cepted the bills, and in the beginning of October placed 
the hides in the hands of the defendant, as their factor, 
for sale, not disclosing to him that the property was 
not their own, and drew on him by two bills at two months^ 
for the sum of 25001. on account, which the defendant 
accepted and afterwards paid. The defendant sold the 
hides and rendered the sale account in his general ac- 
count with his employers. Battye and Pilgrim falling 
into embarrasments before their acceptances became 
clue, the same were dishonored, and the plaintiffi gave 
notice to the defendant to retain the value of the hides. 
Upon these facts his 'Lordship was inclined to the 
opinion that the plainti£&, having, as on former oc- 
casions, 
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ft 

casions, drawn upon Battye and Pilgrim in advlance, and 181 ?• 
instructed them to deal with the hides at their discretion. J~7^ 
must be considered as having impliedly authorised thekn ^SfWf. 
to pledge the hides ; for, otherwise, how could they be 
expected to be in cash to meet their advances ; and un- 
der this impression his Lordship advised the jury to find 
for the defendant, which they accordingly did. 

In Easter term last Parke obtained a rule nisi for a new 
trial, contending, that the citcumstances proved at the 
trial did not take the case out of the general rule of law, 
that a factor cannot pledge ; and he cited Ne^oscme v. 
Thornton {a) and Cochran v. Irlam. (ft) 

The Attomey^Generalj Spankiey and E.tjrwes now 
shewed cause, and argued that the plaintiffs, from their 
course of dealing with Battye and Pilgrim^ in drawing 
on them in advance, and authorising them to act at their 
discretion, had invested them with the character of prin- 
cipals; and thus the case was within the exception taken 
by the court in Martini v. Coles {c)\ and they cited' 
Whittenbitry v. Forrester and Another^ Coram Gibbs C. J., 
London sittings after last Hilaiy term, in which case 
they said it appeared that Dawson and Co., the plaintiff's 
brokers, employed the defendants, who had before made 
advances to them, to sell the plaintiff's goods, which 
sale the defendants effected, and rendered an account to 
Dawsoti and Co., giving them credit for the price which 
they had received. And it >vas ruled, that the advances 
made were a just debt from Davcson and Co. to the de- 
fendants, and, therefore, the giving credit to Dawson 

(a) 6 East, 17. (6) Ante, toI. ii. 501. (c) Ante, vol. L 14a 

B 2 and 




CASES IN HILARY TERM 

1817* and Co. for the price received was tantamount to pay- 
ment; and so the plaintiff, who was not known as a 
principal at the time, was bound by that payment ; and 
the Chief Justice accordingly directed a verdict for the 
dei^dant. (a) 

Lord Ellenborough C. J. I should have been 
glad to hear the other side if the doubts on which I 
formerly acted remained. The case is this ; Battye and 
Pilgrim are known in the city of London in the character 
of brokers; it would be well if traders, when they deal 
with brokers as if they were merchants, would make 
themselves secure, by first enquiring whether they will 
be borne out in dealing with them in that character ; it 
would save a vast deal of risk and litigation. But to 
proceed : the plainti£& consign to Battye and Pilgrim a 
valuable Cargo of hides, imparting to them the most 
extensive authority which could be given to them as 
brokers ; they were to sell the hides at their discretion, 
that is, with power to regulate the time and place of 
disposal, the price, and all other particulars incident to 
sale. The plaintifis also stipulated that they should be 
at liberty to draw on them by way of advance, and of 
course could not have objected to any mode of sale 
w&ich the brokers might adopt, in order to reimburse 
themselves for these advances. Now the defendant, 
when he entered into this dealing with Battye and Pit- 
grimf which was not a sale, and therefore could only be 
safely concluded upon the footing of Battye and Pilgrim 
being principals, ought first to have enquired as to their 

(a) Sec note at the tod of this case. 

title. 
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title. From the antecedent dealings between the plain- 1817. 
tifi and Battye and Pilgrim^ I find nothing from which 
to infer an authority to pledge, or a recognition by (he 
plaintiffs of any such transaction, though the case was 
certainly viewed at the trial in that light If it had 
been so, it would have made a difference. The case, as 
it is now presented, resolves itself into the ordinary 
case of a pledge by a factor. If Battye and Pilgrim 
had been unwilling or unable to resort to a sale, in 
order to rdmburse themselves, they should have sti- 
pulated with their employers for an express authority to 
pledge. 

Batley J. When the facts of this case are under- 
stood, I think there is no doubt upon the law. A.''person 
who acquires goods in any other character than that of 
a vendee, ought to be wary of the situation in which he 
places himself and the liability he incurs. The case of 
Shipley v. Kymer (a) is nearly, in all respects, like this, 
except that this has been treated as a case of implied 
authority. But the &ict that the plaintiffi drew bills 
against this consignment, and had also drawn in like 
manner against other consignments, makes no difference 
with respect to raising an implied authority ; it is every 
day's practice between &ctor and principal so to do; 
and the only difference which this practice makes is, 
that it conveys to the &ctor a right to reimburse him- 
self; but it is unnecessary for this purpose that he 
should be enabled to pledge; he may sell on credit and 
discount ithe bills; and if he fears that these means will 

(a) Ante, toL i. 484. 
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1817. not insure his reimbursement, he must stipulate, if he 
will have it, for authority to pledge. 



Grahak 



Abbott J. It has been established by many deci- 
sions, and may now be considered as a settled principle 
of law, that a factor cannot pledge, so as to transfer his 
lien to. the pawnee; and it seems to be much for the 
benefit of commerce to hold this principle sacred ; the 
merchant rests his best security on it Now it is impos- 
sible to doubt that this transaction was one of pledge 
only ; but if it cannot stand as a pledge, the defend- 
ant will then be in the situation of a man who has sold 
the plainti£&' goods, for the proceeds of which he is ac- 
couQtable to the plaintiffs ; for it is only as a pledge that 
he can claim to hold the goods for his lien. It occurred 
to my Lord at the trial as a matter of doubt, whether 
the previous transactions between the parties did not 
sanction the inference, that the plaintiffs intended toiiu- 
thorijse a course of dealing by way of pledge ; and that, 
indeed, was the only point of doubt. It seems to me, 
however, that the particular expression that Battye and 
Pilgrim were to deal with the goods at their discretion, 
must be limited to a discretion in their capacity of factors. 
It appears, that Battye and Pilgrim had made advances 
on former occasions, but this, I believe, is a common 
practice upon such occasions, and almost an invariable 
one where manufacturers are concerned. If we were to 
hold, as between principal and factor, that wherever 
bills are drawn by the principal, in advance of a 
consignment made to the factor for sale, the factor 
thereby acquires an authority to pledge, we should, I 
fear, be going a great way towards the extinction of 

the 
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the sonnd and wholesome principle with which I 
set out. 

HoLROTD J. I am of the same opinion, and for the 
same reasons as already stated. This was a mere piedge 
for the purpose of raising money. Prior dealings be« 
tween principal and factor may be of such a nature as to 
raise an implied authority to the factor to pledge ; but 
the authority here given to deal with the goods at his 
discreUon, must, as I conceive, be understood with re» 
ference to his character of factor. A factor has a ge- 
neral lien (a), and the very reason is, because he is in 
the habit of making advances : so it i» with packers*. 
It is a clear principle of law that a factor cannot 
pledge. 

Rule absoluter 



1817. 



Orahax 

agpm$t 

DrtTtM» 



Topping and Parke were for the plaintiffs. 



(a) See JTruger v. IfUcox, Amb* 252. Gardener v. Colcmant cited 
1 Surr» 491. 6 Easi, 28. per BuUcr J. 

Note. — WIdUenbury v. Forrester and Another. Gibbs C. J.^ in the 
course of his sumining up, made the following observations. In the 
Tiew I take of this case there is no ground to support this action. 
There is a wide distinction to be made between a factor pledging gooda 
and the person to whom he pledges them insisUag on holding the 
goods so pledged, while they remain in substance, for the money ad« 
vanced, and a factor selling the goods through the medium of a broker, 
and 'the broker insisting upon holding the price after he has given credit 
for it to the factor in his account j and for this reason : a factor has no 
reason to pledge the goods of his principal, nor has he a right to do 
so ; and as he has ne right to pledge the goods of his principal, he cannot 
give to a pawnee a title which he has not himself, and, therefore, if it 
rested upon a pledge no property could be given. But a factor has a 
right to sell the goods, and if the principal's name does not appear, but 
he sell them as his own, he has a right to the money. The factor may 

B 4 employ 
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Oaaham 

agamsi 



employ whom he pleuei to effect the nle for the principal ; provided be 
do it for the bett, it does not signify whom he employs, he mmy receiTe the 
money finem those by whom he effected the sale. In this case DttVf$on 
Brothers and Co. were the persons employed by the plaintiff, and they 
employ Forretter and Co., who have made advances before to them. 
ForrtMter and Co. effect these sales, and before they have any notice from 
the plaintiff that the goods were not theurs, and before their bankruptcy, 
Forrttier and Co. render an account to Daw$on Brothers and Co., giving 
credit to them for the money which Forretier and Co. had received on 
account of their goods. Now as the advances made were unquestionably 
A just debt between Dawion and Co. and Forrester and Ca, I understand 
that the chcumstance of Forretter and Co. giving credit to them for the 
recdpt of the money, amounts to the same thing as if they had paid this 
money to Daw9on and Co. ; and if so, the plaintiff, who was not known 
as principal at that time, was bound by that payment ; and as payment 
has been made through JDawton and Co., therefore, in my view of the 
case, the plaintiff has no right to seek to recover the money from Forrester 
and Co., who have in due couxte of business made paymeot to Dawson 
and Co., with whom they had transactions. This is my view of the 
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SlCKLEMORE OgatttSt ThISTLETON. (a) Thuriday, 

Jamuny 936, 

r^OVENANT. The plaintiff declares upon a lease LeMebypUin- 

^^ tiffto J. r. for 

made between himself of the first part, James This^ ywn of a 



UeUm the younger of the second part, and the defendant ^t^^iy ^m, 
of the thbd part; by which the plaintiff, for the consi- SSJ^^dTV. 
derations therein mentioned, demised to ThisOeton the ^^"^.t 
younger a certain messuage and farm in Walpole SaitU «*»« «>*y» and In 
Petet^s for seven years, at the yearly rent pf 190/., pay- ™«ntioned, mnd 
able quarterly, and also the further yearly rent of 40/., interest in cmo 

the rent should 

and so in proportion, for every acre ploughed contrary be behind three 
to the course of husbandry prescribed in the indenture ; defendant oo- 
and ThisUeton the younger, for himself, his heirs, ex- jTlnsliiai^ 
ecutors, and administrators, covenanted to pay the rent Jhe1Sni*well* 
on the days and in manner therein mentioned, and also f"^,^'?J^7 

'' ' toplainufftbe 

to pay interest, in case the rent should be behind three ^^ *^"^ ^^ ^^ 

respective days, 

quarters ; and to keep the premises in tenantable repair, •nd also tn- 

- «* /. 1 1 1 terest, and shaU 

and not to carry off any of the produce, and to manage dulyobserre 
the &nn in a husband-like manner. Sec. And the de- nants, and that 
fendant, for himself, his heirs, executors, and administra- ^on^neOea 
tors, covenanted with the plaintiff, his heirs and assigns, fj%^^^ 
that Thistletan the younger, his executors and adminis- 'kf^'^^'^ *^i 

•' ° pay on demand: 

trators, should at all times during the term well and truly ?;*^» ^*' **>• 

^ ^ ^ "^ defendant was 

pay, or cause to be paid, to the plaintiff, his heirs and not chaigeable 

until aAer forty 

assigns, the said rents, on the respective days mentioned days and de- 

mand made ; 

and plaintiff 
haring declared generally, assigning for breach rent arrear, and it appesring opon 
oyer that the lease contained Sie qualification abore stated, that the breach was ill 
assigned, and there being general damages upon the whole declaration, which contained 
other breaches which were well assigned, that judgment nevertheless must be arrested causflL 
qui supra. 

(a) This case was argued at Serjeants* Inn before this term. 

in 
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1817* in the indenture, and also interest; and should duly ob- 

SicKLKvoE serve and perform all the covenants on his and their part 

agai^ut iQ ijg observed and performed. And the plaintiff alleires 

THisTLiTOir. ^ r ft 

that Thistleton J;he younger entered, and that on, &c., 
237/. 105. of the said rent of 190/. for one year and a 
quarter, was and still is in arrear. Secondly, that on, &c. 
three quarters of the said rent of 190/. were and still 
are unpaid, whereby Thistleton the younger became 
Hable to pay interest, &a ; and there were other breaches 
assigned, as for non-repair, and for carrying off manure, 
&c. And so the plaintiff says that the defendant, although 
oflen requested, hath not kept the covenants, &c. 

Afler oyer, and pleading to issue, and a verdict for 
the plaintiff at the Norfolk assizes with genei*al damages 
upon the whole declaration, it was moved in arrest of 
judgment, that the breach for non-payment of rent was 
not well assigned, being for non-payment of rent gene- 
rally by Thistleton the younger, as if the defendant's 
covenant were absolute in this respect ; whereas it ap- 
pears on oyer, that the lease contains this clause, viz. 
** that in case Thistleton the younger should neglect to 
pay the rent, &c. for forty days, the defendant shall pay 
on demand ;" the force of which is, to make the defend- 
ant only liable conditionally, that Is, after a time certain, 
' and upon request; so that this assignment, instead of 
being general for rent in arrear, should have been, that 
Thistleton the younger neglected to pay it for forty days, 
and the defendant was requested to pay it {a) ; for with- 
out this, he is not chargeable according to the true 
intent and meaning of the lease. Another objection was 

(a) Bxrkt v. TripjKt, 1 SauntL 32. Buck v. Owen, 5 T. JR. 409. Bow* 
dcU V. Parsons, 10 East, 359, 

also 
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also taken, that here the damages being general upon the 3 8 1 7* 
whole decIaFBtion, could not be severed, so as to be „ ' 

applied to such breaches as were well assigned, and ^^'^ 
therefore if any one breach was ill, judgment must be 
arrested. 

Blosset Serjt and Platty who shewed cau^e, denied 
that the covenant was qualified. The defendant cove- 
nants, ^^ that Thisdcton the younger shall at sdl times 
during the term pay the rent on the respective days," 
&c., which covenant is independent of the other, and \& 
not restrained by it. (a) And both may well stand to- 
gether ; for by the first, the defendant is only liable ia 
covenant for unliquidated damages ; by the other, a&er 
demand made, he is liable as for his own debt, and might 
he held to bail thereon. In the present case, therefore^ 
a request is unnecessary, {b) But if a request were ne- 
cessary, Ucet sapius requisitm is enough ; for after ver- 
dict, it shall be intended that it was proved to have been 
made at such time as it lawfully might be. But admit* 
ting the breach to be ill assigned causa quampruy this 
objection doth not go to bar the entire judgment, though 
it might have been good to exclude any evidence on the 
particular breach at the trial ; but now the plaintiff shall 
have judgment for such breaches as are well assigned, 
and be barred for the residue, {c) 

Lord Ellenborough C. J. I own that I cannot 
help thinking this is a qualified covenant, and that the 

(o) Gainsfard T. Griffith, I Saund. 60. Roe ▼. Payne,2Camjib, N,P. C. 
250. 2 RoU, AW. 250. 

(b) Com, Dig. Pleader^ C. 75. 

(c) Dorman ▼. Snaggy Styles, 4] 1* Pmhney ?• De Hotel, Sound. 380. 

stipulation. 
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1817* stipulation, that <Mf the lessee shall neglect to pay for 
for^ days, the surety shall pay on demand," which must 



agaifui have been introduced in ease and for the protection of 
the surety, does, in reasonable construction, pervade and 
restrain the former covenant. According to the autho- 
rity of Browning v. Wright (a), covenants ought to be 
construed with due r^ard to the intention of the parties 
as it is to be collected irom the whole context of the 
instrument, so as to make one entire and consistent con- 
struction of the whole ; and it appears to me, that that 
would not be a consistent or just construction of this 
instrument, which would have the effect of making the 
defendant, who is only a surety, liable in the first in- 
stance, without notice^ immediately upon the rent be- 
coming due. It would therefore be contrary to the rule 
laid down in Browning v. Wright not to give efiect to 
the qualifying and narrowing words. This breach 
therefore is, in my opinion, ill assigned ; and being so, 
the damages, which are entire^ cannot stand, becausie of 
the uncertainty as to what portion of them is to be sepa- 
rated and applied to the several breaches on which the 
verdict rests, so that the Court has no means of appor- 
tioning them, and can only arrest the judgment 

Baylet J. It is not possible to doubt that the latter 
clause, as it r^ards the surety, is a qualification of the 
former. Covenants must necessarily be construed alto- 
gether in order to attain their true meaning. The 
meaning of these covenants is, that the defendant does 
not become chargeable eo instanti the. rent becomes 
due, but only after forty days' non-payment, and after 

(a) S Bin. 4f Pti/. 15. 

demand 
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demand made. If this were not so, the consequence 1817« 
would be. that he would be subject to two actions, one „ — * 
on the day after the rent became due, and another after agahut 

Thuturox. 

forty days and demand made. Upon the other point, 
as to the, distinction that has been taken between entire 
damages on separate breaches and separate counts, it 
seems as if there ought to be none in point of law; but 
I shall look to the cases between this and to-morrow, to 
ascertain if there be any ; as at present advised, it seems 
to me that there is not any distinction. 

HoLROYD J. (a) In this case di£Perent breaches are 
alleged; one for non-payment of rent, another for carry- 
ing off straw from the premises. Upon these, the jury 
were to decide whether they were true in fact, and if 
they were^ what damages the plaintiff had thereby sus- 
tained. It was not their province to determine whether 
the breaches were according to the legal construction of 
the lease properly alleged. The question, then, is this, 
whether the jury, having found a verdict on all the facts, 
and given damages thereon, can be considered as having 
determined upon the legally of the causes of action, 
over which they have no authority, and which, as it now 
appears, could only be settled after a nice discussion of 
the rules of law which govern such actions. If, then, 
the question be for the Court, upon the true construc- 
tion of this lease, I am bound to say that, considering 
the two covenants together, and their object, and the 
consequences that would follow from giving a literal 
construction to one of them, I must presume the inten- 
tion of the parties to have been, that the one should 

(a) .Ibboti J. had left the court. 

qualify 
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1817. 

S1CKI.FMORX 

agwtul 
Thistletox. 



qualify the other. In Trenchard v. Hoskins{a), it is 
said, ^^ every deed ought to be construed according to 
the intention of the parties, and the intents ought to be 
adjudged of the several parts of the deed, as a general 
issue out of the evidence, and intent ought to be picked 
out of every part, and not out of one word only." And 1 
will add, in the words of that report, " I grant these are 
several covenants in point of fact, but not in point of 
obligation ;'' and the intent, and not the form, is what 
we are to look to. Here, then, the intent was, that the 
surety was not to be liable for forty days after non-pay- 
ment of the rent, nor until it was demanded of him. 

Rule absolute. 



Topping for the defendant. 



(a) mnch. Rep, 9S, per Hobart C. J. 



Thuriday, 
January 23d. 



BoYSON and Others against Thomas Coles. 



'"PROVER for a quantity of gum Senegal. Plea, not 
guilty. At the trial before Lord Ellenbarougk C.J. 



A factor can. 
not pledge, 
unless tlie 
owner of the 

goods arm him at the London sittings after last Easier term, the case, as 

with such in- . , . . , ^i 

It appeared m evidence, was thus : — 



dicia of pro- 
perty as to 
enable him to 
deal with it as 



The gums were consigned to the plaintifis Bauson 

bis * wn^ th»e. ^^^^^ *^^^ James Silver^ per ship Eckoj and were ware- 
fore, where 

plaintiffs baTing gums for sale warehoused in their names at the London Docks, rsceiTed 
from C, a broker, a sold note, not disclosing the name of any purchaser, and gaye C. ah 
order on the Docks for the weighing and transfer of the gums to his order, and sent him 
an invoice as for gums bought of them by C, and having called upon him to settle for the 
gums as per contract, drew on H, for the price, which bills were accepted by J7., and 
guaranteed. by C, who afterwards pledged the gums for a Taluable consideration to defend- 
ant, handing over to him the transfer order of plaintiffs, together with a transfer order from 
himself, and afterwards, and before the bills became due, became bankrupt : Held, that 
plamtiffs were entitled to maintain trover against defendant for the gums. 

housed 
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Iv>used in their names at the Ij/ndon Docks previously 1S17. 
to the month of June 1815. On the 2d of that month — — 
CoU^ brothers, who carried on business in London agtmut 
diiefly as brokers, and had applied two or three times 
to the plainti£& respecting these gums, delivered to the 
plaintiffs a sold note in the following terms : ^^ Sold for 
account of Messrs. Joseph and James Silver about forty 
tons of rough gum Senegal, per Echo^ at 775. per cwt, 
fourteen days four months or 2^ per cent, discount. 
London^ 2d June 1815. (Signed) ColeSy brothers.'* On 
the 1 5th of the same month the plaintiffs gave to ColeSf 
brothers, an order signed by Joseph and James Silver^ ad** 
dressed to the superintendant at the docks, to weigh and 
transfer the gums to the order of Coles^ brothers ; and the 
transfer was accordingly made on the 16th into their 
names in the dock company's books, and the dock 
chaises paid to that time by the plaintiffs. On the 
24th the plaintiff sent an invoice or bill of parcels of 
the whole 94 casks to Colesj brothers, dated the 8th June, 
and headed, *^ Messrs. Coles, brothers, bought o{ Joseph 
and James Silver." On the 26th Boyson wrote to Coles, 
brothers, requesting them to settle for the gums agree- 
ably to contract, and stating that he would call the next 
day for that purpose; and on the 27th the plaintiffs drew 
on HeseUine and Co. for the amount, at four months, 
antedating the bills to the 16th, which bills were ac- 
cepted ; and Coles, brothers, wrote a letter to the plain- 
tifis guaranteeing the payment of them. On the 4th July, 
Coles, brothers, being in embarrassed circumstances, and 
having obtained the defendant's guarantee of certain 
promissory notes of theirs in the hands of Messrs. Bar" 
day and Tritton, to a much larger amount than the 
value of the gums, tn order to cover this .guarantee 

handed 
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1817. handed to the defendant the lease of their premises, 
— — " together with certain policies on their lives^ and the 
againtt transfer order above stated, accompanied by an order 
from themselves to the superintendant of the docks to 
transfer the gums to the defendant's order. CaleSf 
brothers) a few days after this transaction, became 
bankrupt, and the plainti£& put in a claim under their 
commission for the price of the gums. The clerk of 
the plaintifi& proved that Coles^ brothers, were known to 
him only as brokers, and that the sold note delivered 
by them to the plaintiffs was in the usual form of a 
broker's note, where the name of the buyer is not dis- 
closed, and that at the time when this note was de- 
livered the name of a purchaser was not mentioned. 
On the other hand, Coks^ brothers, (the bankrupt) 
proved that though his house dealt principally as brokers, 
they at times made purchases on their own account, and 
that they had applied for these gums in consequence of 
its being mentioned to them by Heseltines that the gums 
were in the market; and the witness denied that there 
was any principal, or that he ever represented that there 
was any to the plaintifis. The question at the trial was, 
whether the defendant was entitled to hold the gums 
against the plainti£& ; which question his Lordship left to 
the consideration of the jury, on these points, viz. whe- 
ther the plainti£fs had dealt with Coles^ brothers, as 
brokers, or as purchasers ; if as brokers, Coles^ brothers, 
had no right to pledge the goods to the defendant, un- 
less the jury considered that the plainti£& had armed 
them with such indicia of property as to enable them to 
deal with it to others as their own. The jury found a 
verdict for the plaintiffs for 2792^ 

In Trinity term, a rule nisi for a new trial was obtained, 

and 
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and the case was argued upon the rule (a), by the Attorney 1 8 1 7* 
General and Gumey for the plaintiffs, and by Tqppingj 
Marryat, and Cawley for the defendant ; in the course of ^^"*^ 
which argument the following authorities were quoted ; 
viz. M^Combie v. Davies (A), Martini v. Coles (c), Parker 
V. Patrick (d), Taylor v. Sir T. Plumer. (e) The Court 
afterwards in pronouncing judgment went so fully into 
the several points discussed at the bar, that any farther 
detail is deemed unnecessary. 

Lord Ellenborough C.J. Having given all the 
attention to the discussion of this case which the im- 
portance of the question, and magnitude of the stake 
may seem to demand, I confess that I do not see any 
sufficient ground for granting a new trial. Adverting 
tjo the case with reference to the documents which were 
exhibited to the defendant at the time when he gua^ 
ranteed the notes of Coles^ brothers, I do not find that 
there was any bought note exhibited to him as an 
inducement to him to advance his security; it is repre- 
sented, as the fact was, that ColeSi brothers, were in pos- 
session of an order for the transfer of the gums; and 
this order is accordingly handed to the defendant, toge- 
ther with an order from themselves for the transfer; but 
beyond this it was not in evidence that there was any 
document produced to induce the defendant to make 
the advance. Therefore this is not one of those cases 
where the pawnee has acquired a better title than the 
pawner, in consequence of being misled by some docu- 
ments with which the pawner was armed by the. pro- 

(a] At Serjeants* Inn Hall before this term« 

(6) (> Eatii 538. 7 EaU, 5. (c) Aqte, Yol. i. 14a 

{di 5T.R. 175. (€) Ante, T^ly. 569. 

Vol. VI. C prietpr. 
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Id 1 7. prietor. As suppose in this case a bought note had 
' passed between the parties, and had been exhibited to 

aeaifut the defendant, conveying an effectual representation 
that the property was in ColeSi brotlicrs, as the pur- 
chasers, the plaintiffs would doubtless have been bound 
by it. But the case terminates without proof of any 
such document having been exhibited, whereby the de^ 
fendant could properly be deceived ; and therefore he, 
as pawnee, must be content with such title as the pawner 
hath, whether it be good or bad; he cannot be in a 
better situation. Dismissing, then, this point, we come 
to the question as to the title of Colesy brothers. The 
transaction originated in its being mentioned to Coles, 
brothers, that these goods were in the market, and 
might be seen. Heseltinej it seems, had had an offer of 
the goods from Mocatta, the plaintiff' broker, and 
mentioned them to Coles, brothers. The next thing we 
find in evidence is tl^ Coles, brothers, sent in to the 
plaintiffs a sold note. The sold note is thus : ^^ Sold 
for account of Messrs. Jbsfp^ and James Silver about 
40 tons of rough gum Senegal, per Echo, at 775. per 
cwt., fourteen days four months or 2^ per cent, dis- 
count. (Signed) Cdes, brothers." We find that they 
afterwards represented as a past fact that there had been 
an actual sale. Did that fiict exist ? Is it pretended 
that there was any purchaser ? The note is the usual 
broker's note, which is delivered to the principal on 
^ose account the broker sells. If there had been any 
one of whom it could be predicated that he was a pur- 
chaser, the plaintiffs could not have maintained this 
action, if there was a real buyer cadit qtuestio. After 
having once sold the goods, the plaintiffs could not have 
broijght trover. But is there, I repeat, at this moment 

anv 
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any person to stand in the place of vendee through the 1817* 
intervention of Colesy brothers ? If not, the account they — 

BOTiOlf 

gave was incorrect^ there had not been a sale ; conse- <^amu 
quently, the right of action is not affected if the property 
has not been transferred to some one as a buyer. But 
an invoice, or, as it has been called, a bought note, was 
sent to Coles^ brothers, not of ecjual date, as one should 
expect of a bought note, like lease and counteq)art, with 
the sold note, nor running in the same terms ; but it is 
addressed ^^ Messrs. Coles^ brothers ;" and it goes on : 
*^ Bought of Joseph and James Silver 92 casks gum Sene- 

» _ _ 

gal, per Echo^ at 775. per cwt" And the price is affixed 
and the numbers and weight of each cask set down ; and 
it is noted at the foot that two hogsheads were damaged. 
Now, is this inconsistent with what the sold note im- 
ports, that Coles^ brothers, were only the instruments 
for effecting the sale? Assuming that they were so, 
the bill of parcels must have been in this form, inas- 
much as the vendee was not disclosed ; and, therefore,, 
no inference arises out of it that Coles^ brothers, had 
purchased in their own names as principals; and the 
plaintiffs' request to them to settle for the gums agree- 
ably to contract, can only mean according to the entire 
contract as it really existed between them. But the 
sold note does, I think, unequivocally import a trans- 
action between principal and broker, to effect through 
the latter a sale of the commodity. Now the main argu- 
ment for tlie defendant rests upon the order of the 
pIainti£Fs to weigh and transfer; and if to weigh and 
transfer necessarily means to transfer the actual as dis- 
tinguished from the potential propertys or possession, 
this, indeed, would be a strong ground. But this was 
a questipn peculiarly fit for the consideration of the 

C 2 jury; 
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181 7. jury; and the jury, which was a most intelligent one, 
^ have considered and determined it; and unless they are 

BoTsoir 

oiptiu^ wholly in error, the question is at an end, because there 
is nothing to raise a doubtful inference. ColeSy brothers, 
never declared their principd ; but it should seem as if 
they meant to impress the plaintiffs from the first with 
the supposition that they had effected a sale with some 
one. The credit expired on the 16th June^ and on the 
26th, ten days afterwards, the plaintiffs applied to 
Colesy brothers, to settle for the gums agreeably to con- 
tract, which produced the bills on Heseltiney dated back 
to the time when the credit expired, Heseltine ac- 
cepted the bills; and this circumstance imported, to a 
certain extent, that he was a party interested. The 
evidence, however, negatived that he was a principal, 
or bought or had any interest in the goods ; or that his 
acceptances were other than purely for accommodation ; 
and the acceptances will certainly not of themselves 
make him a purchaser. But it is said that Colesj 
brothers, gave their guarantee, and thence it is deduced 
that they were purchasers. It would, doubtless, be 
somewhat out of the usual course for a man to guarantee 
his own debt; to guarantee the debt of another may be 
to confer the very valuable advantage of additional 
security ; but it can add nothing to the security where 
the person who guarantees is already liable. The in- 
ference, therefore, to be drawn from this circumstance 
rather is, that Coles^ brothers, were not purchasers. 
Where then are we to look, except it be to the dock 
transfers, upon which I have already observed, to the 
circumstance which was to indicate to the plaintiff that 
Colesj brothers, were the purchasers ? Coles^ brothers, 
do not declare themselves as such, and the sold note 

imports 
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imports the contrary. But if the plaintiffs were not I817* 
divested of the property in these gums by any thing " 
which passed with Cdes^ brothers, the defendant, who is ajB«KMi 
a pawnee, cannot have a better title than the pawner ; 
and it is properly admitted that the defendant claims to 
hold only as a pledge. The action then is against a 
defendant who claims to hold under a defective title. 
No imputation lies upon him, nor any disparagement 
from this transaction ; in point of prudence he might, 
perhaps, have secured himself by a more cautious pro- 
ceeding; he would probably have ascertained, had he 
pursued the enquiry from the London Docks, how it 
was that Colesj brothers, had acquired a right to make 
the transfer, and how the transaction stood precisely 
between them and the plaintiffs ; as it now is, he rests 
upon a title which is defective. 

Bayley J. Although I have felt some doubts during 
the progress of this discussion, I am now satisfied that 
the verdict is right. The first question is, whether the 
plaintiff} did in fact divest themselves of this property in 
&vor of CdeSi brothers : and, secondly, if not, whether, 
under the circumstances, the defendant has any other 
and better title than that of Coles^ brothers. On the 
first question it is maintained on the part of the defend- 
ant, that the plaintiffs sold the gums ; but to constitute 
a sale there must be both a vendor and vendee; and 
here a vendee is wanting. If it were doubtful in which 
of the two characters, either of principal or broker, the 
plaintiffs at the time of the treaty for these gums might ^ 
have supposed CoUSi brothers, to be acting, surely they 
could no longer doubt, when they looked at the sold note^ 
that CoUSf brothers, were only acting as brokers ; it did 

C S not 
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1817. not appear in evidence that any questions were put toucb- 
ing this point at the time, but the document was too plain 
agtihut to be misunderstood by them. And there is a most im- 
portant difference to the merchant whetlier he is to be 
understood as dealing with a man as broker or as prin- 
cipal ; for in the one case he has not only the security of 
a third person, the purchaser, but he may also expect to 
have the disinterested opinion of a broker, who has not 
any concern in the purchase. So here the party might 
reasonably expect that they would have the benefit of 
the unbiassed judgment of Coles, brotliers, upon the 
matter. But let us look further into the language of 
the sold note ; it is " sold for account of," &c. Now if 
Coles, brothers, were the buyers, would they have used 
this expression ? " Sold for account of," imports that 
they had sold to some one for the plaintiffs, their em- 
ployers. If then this be the primary import of the sold 
note, is it varied by the other documents, or is not 
rather every document confirmative of the same im- 
pression ? The next document we come to is the in- 
voice, which runs in this form : " Messrs. Coles, brothers, 
bought of Joseph and James Silver;^' and so in fact the 
transaction would have been between tnem, if Coles, 
brothers, had effected a purchase for an undisclosed 
principal, because they would have been the persons to 
look to for payment; therefore I see nothing incon- 
sistent in this. On the 16th Jime, in pursuance of an 
application made at the docks to weigh and deliver, the 
gums are transferred into tlie names of Coles, brothers ; 
and I ask if there be any thing in that inconsistent with 
the idea that Coles, brothers, effected the purchase for an 
undisclosed principal? It is argued that the order to 
weigh jiiid transfer imports a sale ; but if die sale were 

to 
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to a third person, the actual transfers might well have 1817. 
been made to ColeSf brothers, supposing the purchasers^ 
as is sometimes the case, wished to remain undisclosed. 
In like manner, the plaintiffs could not do otherwise 
than apply to Coles^ brothers, to settle, if they knew not 
the purchaser. In answer to that application, it is ob- 
servable that Colesj brothers, do not give their own 
acceptances in payment, but Heseltine and Co. accept as 
for value received ; the natural infei;ence from which is 
that HeseUifies were the purchasers. But it seems that 
ColeSj brothers, guaranteed die bills; and it is askedg 
why should they have done this, unless they were in- 
terested in tlie purchase ? This, I believe, is not an un- 
frequent practice with brokers, if the merchant is not 
satisfied with the proffered mode of payment ; and in 
diis case it was natural enough that ColeSf brothers^ 

should add their security to that of Heseltine and Co. 

• 

I have now noticed die material circumstances on which 
the defendant has relied, in order to show that the 
fdwiuffs intended to sell the goods outright to Coles^ 
brothers ; and it appears to me that no such intention 
is fairly to be collected from them ; on the contrary, I 
infer that the plaintiffs were induced from the mode of 
dealing, at first to conclude that a third person was 
behind in the character of purchaser; and, therefore, 
when this was dbcovered to be otherwise, they were at 
liberty to repudiate Cdes, brothers, and to rescind the 
contract^ by reason that there was no vendee. The 
next question is, whether the defendant can make a 
better title than Colesy brothers. It is laid down as a 
general rule, that a pawnee cannot have a better tide 
than the pawner ; and so it is of vendor and vendee, 
except in the case of a sale in market overt. But this 

C 4 rule 
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1817. rule will certainly not apply where the ovnier of goods 
r~* has lent himself to accredit the title of another person, 
agtwut i)y placing in bis poWer those symbols of property which 
have enabled him to hold himself out as a purchaser of 
the goods. With respect to the limited rights of 
pawners, there is one case where money was lent on a 
pledge of which the pawner was only tenant for life, and 
after his death the remainder-roan recovered, (a) There 
is another case where a box of jewels, sealed up, was 
deposited with a banker, who afterwards opened the 
box, and pawned the jewels ; and it was held that the 
pawnee could not retain them against the right owner, 
because the pawner had no good title against him. {b) 
I believe it will be found that, with the exceptions I 
have mentioned, the vendee or pawnee must abide by 
the title of the persons from whom they respectively ac- 
quire the property. Now here, as I have already in- 
timated my opinion, ColeSf brothers, had no title as 
purchasers, so as to be in a condition to pledge the 
goods ; they had but a semblance of title, and that does 
not appear to have been communicated to the defendant; 
at least, I think it was not proved that he ever saw the 
. order to weigh and transfer which was sent to him ; but 
if he did see it, unless that document was of a nature 
to hold out Coles^ brotliers, to the world as the owners, 
it will not avail the defendant. Now the order does no 
such thing; it authorises a transfer to be made to CoUs^ 
brothers ; but this might well be if they were agents for 
an undisclosed principal. It has been asked, what could 
the defendant have done towards securing himself by 

(a) Hoare y. Parker, S 7. R,876. 

{b) ffartop T. Hoare f Str, 1 187. S. C. 3 Atk, 44. and I Wil$. 8. 

making 
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making enquiry? I answer, (not that I think the 1817. 
question material,) he might probably have done a great — 

BOYSOK 

deal if he had traced the property to Bqyson and Co., ajptmu 

because they would have informed him, if questioned as 

to whether CoUs^ brothers, had a right to pledge, that 

Ccies^ brothers, were nothing more than middle*men. 

But however that might have been, inasmuch as it does 

not appear that the; plaintiffs armed Coles^ brothers, with 

any documents divesting them of their interest, but, on 

the contrary, that Coles^ brothers, parted .with the goods' 

to the defendant under a misrepresentation, I think the 

defendant cannot have a better title than they. 

Abbott J. After a full discussion of this case at the 
bar, I am of opinion that there is no ground for a new 
trial. This rule was not moved on the ground of any 
misdirection, or because the question was not fairly and 
properly left to the jury. Two questions, as it appears, 
were left to the jury ; the first, whether Coles^ brothers, 
purchased this property of the plaintiffs : the second, 
whether, if they did not purchase it, the plainti£& never- 
theless had by their own acts enabled CoUsi brothers, to 
hold themselves out as tlie purchasers, and thus to in- 
duce the defendant to advance his money on the credit 
of the gums. The conclusions to be drawn from the 
facts in proof were peculiarly for the jury, who, as mer- 
chants, were much more competent than I feel to decide 
on the impoit and effect of these mercantile documents; 
yet if I thought that they had drawn a wrong inference, 
I should not hesitate to declare so. As to the first 
question, whether Coles^ brothers, were purchasers from 
the plaintiffs ; unless the sale was direcdy made to them 
there clearly was not any sale, because HeseUine and Co. 

never 
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1817. never were or pretended to be purchasers. The trans- 

' action commenced by an application from Coles^ brothers, 

ngqmtt who were brokers, to the plaintiffs, and* after some com- 

COLBS* 

munication, a sold note a{^ars to have been sent by 
diem to the plaintifis. This sold note, except that it does 
not name any buyer, is precisely, as I understand, in the 
form of the note usually given by a middle man, where 
there are a distinct buyer and seller. The omission of 
the l>uyer'8 name is, it seems, a common practice ; and I 
confess I am sorry for it, because an open disclosure of 
the transaction would, in my (pinion, be better on aU 
occasions, and the present is one which shows the incon- 
venience arising from secrecy. The first document, 
then, plainly bears the character of a broker's document. 
The next appears to be an order to the dock company 
to weigh and transfer the gums to the order of Colesj 
brothers. Assuming that they had effected the purchase 
for an undisclosed principal, the order would have been 
jn its present form ; it could not have been otherwise. So 
Ar, therefore, «11 is consistent with this assumption. 
Next comes the invoice, or, as it has been called, the 
bought note or bill of parcels ; and at first it struck me 
tjiat tlie plaintiffs must have inferred from this instru- 
ment that Coles^ brothers, were tlie purchasers ; but on 
reflection I do not think it inconsistent with the fact, 
that'tfaey were only treating for an unnamed buyer. The 
letter, also, of the 26di Juney requiring a settlement, was 
the sort of transaction which one would naturally have 
expected from what had passed. To whom could the 
plaintifis apply but to Coles^ brothers, if they desired to 
make sure that payment should be forthcoming ? Hesd" 
tin^s bills would, to a certain extent, naturally lead them 
to suppose that Heseliines were the purchasers. And bow 

could 



Coles. 
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could the guarantee of Coles^ brothers, have satisfied the 181 ?• 
plaintifisy if Cofe^, brothers, were the acknowledged pur- — 
chasers, and as such liable to the plaintifis, as they would " n^ainit 
be, in the first instance for the price ? Another circum- 
stance which has been relied on for the defendant is the 
claim that was made by die plaintiffs under the commis- 
sion against ColeSy brothers ; but I do not think that 
much rdiance can be placed on that. The situation of 
the plaintiffs was one of some doubt as well as peril, and 
it would be too much to give effect to such a claim, 
which was intended, no doubt, for greater security, to bar 
them of their real rights. If, then, the jury were war- 
ranted in concluding that there was no sale to Cdes^ 
brothers, there was not any sale at all. We now come 
to the second question, whether the plaintiffs enabled 
Ccles^ brothers, to hold tliemselves out as the proprietors 
of the gums, and whether Colez^ brothers, availed them- 
selves of diese means to impose on the defendant (for ' 
both, according to the case! of Wyatt v. Marquis ofHert^ 
ford {a) ^ must concur, in order to protect the defendant) 
Upon diis point, all that appears to have been imparted 
to the defendant as the act of the plaintiffs, was the 
tranfer order to the dock company, upon which the 
transfer was made to him by Coles^ brothers ; but I con- 
sider the transfer order merely as affecting the pos- 
session ; fartlier than that I cannot carry it ; and posses- 
sion alone is not a sufficient emblem of authority to en- 
tide a factor to pledge, so as to enable the pawnee to 
hold the 'goods against the real owner. In the present 
case, it does not appear that the defendant was misled 
by any act or document with which the plaintiffs were 

(o) 3 Ria, 147. 

concerned, 
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1817* concerned, other than such as regarded possessioni and, 

"■""■" therefore, the jury were warranted in the conclusion 

BOYSOK 

against which they came to on the second question. 



COLM. 



HoLROYD J. As this case has been so fully gone 
into, I shall be brief in the observations which I have 
to make. It seems clear, that if there were no sale of 
these gums to Colesj brothers, so as to divest the plain- 
tiffs of the property, they are entitled to maintain this 
action, unless through their means the defendant has 
been deceived, and is entided to hold the goods against 
them as a pledge ; as to which it does not appear that 
any express autliority was given to ColeSf brothers, to 
pledge, neither was the invoice shewn to the defendant, 
so as to carry the transaction farther than mere posses- 
sion. With respect to the nature of the dealing be- 
tween the plaintiffs and Coles^ brothers, whether it was or 
was not a sale, the jury were certainly the proper forum 
to draw the conclusion, and the conclusion which they 
drew seems to me to be the right one ; for the order to 
weigh and transfer to Coles, brothers, cannot surely be of 
greater import than if the goods had been actually deli- 
vered to them ; but it is observable, that the order is not 
in terms to weigh and transfer to them, but only to their 
ordej'y which in the language of commerce denotes that 
they had some other purchaser in whose favour tlie order 
would be executed. The law, indeed, would have war- 
ranted them in directing delivery to be made to them- 
selves, but then they would have had nothing more 
than a possession. Possession alone has been deter- 
mined to be insufficient to authorise a broker to pledge ; 
and, therefore, on this point also, I think the jury have 
come to the right conclusion. 

Rule discharged. 
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1817. 



Davis against Noake. (a) Thundatf, 

^ ^ January 2!Sa, 

CASE for a malicious prosecution. The plaintifF de- Where pUintlir 
dedaredi in 

dared that the defendant appeared before J. G., one cate for a ma- 
of the justices of our lord the now king, assigned to keep Uon, that de- 
the peace in and for the county of Middlesex^ and falsely ^j^l^i^^j^^ 
and maliciously, and without any reasonable or pro- ^J^*^'^ 
bable cause, charged the plaintiff vaith having feloniously * "f^^^* 
stolen certain articles enumerated in the declaration, the certain artielet» 

hit property, 

property of the defendant, in his dwelling house in the and it was 

proYed that de* 

county of Essex. The declaration then went on to state fendant laid an 
that the defendant caused the said justice to grant his before a magia- 
wari-ant for apprehending the plaintiff, and the plaintiff hedipowJiSit 
to be arrested and detained under it, and to be con- ? j^** ■?i^^^* 

^ had been feio- 

veyed before a magistrate, who having heard and con- "'^"jj^ »tolen, 
sidered all that the defendant could allege against the t^upeaedand 

believed, and 

plaintiff touching the supposed offence, adjudged that had good reattm 
he was not guilty, and caused him to be discharged ; bdieoe Uiartbey 
and that the plaintiff hath not further prosecuted his yty the plain. ^ 
said complaint. The second count alleged that the de- J]"^ the evi- 
fendant charired the plaintiff with havini; committed a dence lup- 

^ r o ported the de- 

certain offence punishable by law, to wit, felony, &c. claraUon. Di»- 

sentieute Bajf- 

Plea, not guilty. u^ J* 

At the trial before Lord Ellefiborough C. J., at the 
London sittings after last Trinity term, it appeared that 
the defendant laid an information before the magii^trate 
mentioned in the declaration, in which he deposed that 
his escrutoire had been broken open, and the several 



(a) This case was argued at Serjeanu* Inn before this term. 

articles 
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1817. stolen his property. I may know that a person has 
"""■" stolen my property, either by having seen him commit 
agamH the act, or by having heard him confess it; and in 
either of these cases the charge would proceed directly 
from my own knowledge ; but information to a less ex- 
tent might reasonably create in me a suspicion, and 
then the charge would proceed in a form less direct. 
This distinction between a direct charge and one upon 
suspicion only is well known, and acted upon in the 
practice of granting writs of habeas corpus. Here the 
charge, as laid in the declaration, is direct, importing, 
as I should infer from the mode in which it is laid, that 
the defendant knew the fact When, however, we come 
to look at the information laid, it is no more than this, 
that a felony has been committed by somebody, and 
that the defendant has good cause to believe it was 
committed by the plaintii]^ or, in other words, that he 
charges the plaintiff only on suspicion of felony. The 
second count is not distinguishable in this respect from 
the first If I am wrong in supposing that the charge 
alleged in the declaration imports that which I impute 
to it, then my observations undoubtedly will fail. I was 
bound, however, to state the impression which this case 
had made on my mind. 

Abbott J. I think the declaration is well enough main- 
tained by the evidence. This is not a declaration for 
words spoken or written, but for an act which the phiin- 
tiff alleges the defendant to have done; namely, the pre- 
ferring a charge which I consider as synonymous with 
accusation. The evidence is, that an information was 
laid before a magistrate, containing in substance that a 
felony. had been committed, and that the informant had 

good 
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geed cMMfr t<> smpeot tlie plamtiff of kafitag cevnaitted 181f* 
it Amoritag to ootBflioii uncterstsMliBg this mw tan* 
tamount to charging the pkiRtiff witfi a Mony ; and so^ 
it 8Mm^ die magistrate understood it. If this be so, 
the aU^pition in the declaration is satisfied by the 
fact. The term ** crimen Jelania imposuif* has often 
been translated ** imposed the crime of felony i^ but 
perhapn its moM apfiropriate aignifioatioa is» *^ pre- 
ferred a charge of felony." An all^ation that such a 
diargB was pvaferred is not sBStainable by proof of 
words imputing felony ; there must be some act done ; 
nefvrtheless it is not necessary to state the precise form 
which the charge assumes^ if it be in aubstaaee a chai^ 
of fidony. 

HoKAOVD jr. I am of the same opinion. The de* 
daratton, as it seems to me^ was suf^MMrtad by the 
e^denoe. The declaration does not allege the particulars 
of the diarge, either written or oral, which the deftiKl* 
ant Blade, only that be charged the phuntifFwith Moayi 
and we find it espressiy stated in the deposition that a 
felony had been committed; that is spoken to pesi- 
tivdy, on the knowledge of the defendant, for the psf^ 
pose ofobtaiinag the warrant. The deposition then states 
no particular fects to connect die plaintiff with the con* 
wimm ofthe oflenee, bat alUge. that tb« infannuit 
sospedi and belietes, and that he had good reason to 
saspeet and briieve that the fdony had been committed 
by the plaintHF. The defendant therefore chaifpes net only 
that he siuqpects, bat that be has good cause to suspect. 
That, in common understanding and parlance, must be 
conndered as an accusation diat the plaintiff has commit- 

VouVI. D ted 
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181 ?• ted a felony; because it is deposed that a felony has 

^ been committed, and the defendant has s^ood cause to 

Davis ' ^ 



against suspect the plaintiff of committing it. 



Rule discharged. 



^!i^2sd. Appleton against Lord Bratbrook. (a) 



In 
on 



IT""?*' ASSUMPSIT on two judgments recovered in the 
mentarcco- Supreme court of Jamaica, At the trial before 

▼ered in the ^-.x i-r •• ri 

Supreme Court Lord Ellaiborough C. J., at tlie London sittings after last 
copies of the Trini/j/ term, the plaintiff produced two paper writings 
por^iiup"o 1^*^" purporting to be copies of the judgments, and subscribed 
der"ktf fhe'* at the bottom, " true copy," and signed " F. Smith, 
court, mmlcer. clerk;" and the witness, who produced them, proved 

tificd by him to ' ' 

be true copies, that the signature " F, Smithy*' if not the hand-writing 

accompanied by 

a certificate of of Smithj was tlie hand-wHting of the clerk, who always 

a notary public 

of his being signed for him in his presence. These copies were 

said court, and annexed to several certificates ; the first purporting to 

ufiA^rllf'hT" be a certificate hy K Smith, described as clerk of his 

goTernor, un. majesty's Supreme court of judicature, under his hand 

the inland, that and Seal of office, dated St. Jago de la Vega, the 8th • 

the pcrNon so o o 

certify ing wa< a DecvmbtT 1814, by whicli be certified that tlie above 

notary public, 

were held to be Were true copies of tlie original judgments, both of re- 

inadmi>^ble 

eridence to cprd in his office, and that the same were still open and 
mcnto. *''"*" unsatisfied; the second purporting to be a certificate 

under the hand and seal of Robert Robaison, described 
as secretary and notary public, dated the 9tli December 
1814, by which he certified, ^< that Francis Smith, Esq., 

(a) This and the next case were argued at Serjeants* Inn at the sittings 
bdbrv J7a«ry term 1817. 

who 
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who had duly signed and attested the above certificate, J 817; 

was clerk of the supreme court of judicature, duly ad- 

mittedy &c. ; and that, to all acts and instruments by again^ " 

Lord 

him signed and attested in such his capacity aforesaid, Baatbhoox, 
full faith and creditis and ought to be given ;" the third 
purporting to be a certificate by the Duke of Manchester^ 
as .captain-general and governor in chief of Jamaicay 
dated the 9th of December 1814>, under the broad seal 
of the island, certifying " that Robert Robertsofiy Esq., 
whose attestation was thereunto annexed, was secretary 
and notary public of his majesty's island of Jamaica^ 
duly admitted, &c. and that to all acts and instruments 
by him signed and attested, full faith and credit is and 
ought to be given both in judgment court and without*" 
The witness also proved that he had practised for* many 
years as an attorney in Jamaicay that the court has not 
any seal, and that the above was the usual mode of au- 
thenticating such judgments ; but he could not, state^ 
whether the copies produced were signed by Smith or 
by one of his clerks. It was objected, that these copies, 
were not evidence without proving them actually ex- 
amined, and upon . this point leave was given to move 
to enter a nonsuit. A rule nisi having been obtained 
accordingly, 

Scarlett and Tindaly who shewed cause, endeavoured 
to sustain the evidence. upon the distinction, that these 
were copies , authenticated by an ofiicer appointed foi: 
that purpose, and, to whom credit is therefore given (a) ; 
Uke the chirograph of a fine, which is evidence of the 
fine, because the chirographer is appointed to give out 

(a) Henrtf t. Adey^ Z East, 221. 

D 2 copies; 
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1817. copies (£); or they might, perhaps, be considered 8l 
tantamoant to exemplifications of the records of the 



1» ^ 



AdiMoMi*' 



Lord Ellekborough C. J. The Court, I beliere^ 
entertains no doubt that these were not copies which 
ought to have been received I am not aWare of a 
single instance in which courts of law in this conntify 
have ever acted upon such evidaice. The argamenl 
for its admissibility has been fairly put upon the ground, 
that these are authenticated copies by an accredited 
officer. But is that sufficient? I know that an exa^ 
toined copy, or an exemplification under the seal of the 
Court, are the ordinary and acknowledged modes of 
proof ; but it is said, that these copies must be admitted 
^jf necessHaUy as being the best evidence which the 
nature of the case affords. To this I answer, that if 
there be no seal of the court or island, an exanuned 
copy must be obtained, although copies sudi as these 
may pei^haps serve well enough throughout the island. 
There being no instlmce where such evidence was ever 
acted, upon in the courts of this country, I think it 
would be extremely dangerous if we wer^ upon the 
present occasion, to relax the rule. 

Bavlcy J. If this had been an exemfrfifieatioii of 
die judgment under the seal of the island, I should hate 
thought it sufficient ; but when we look to the instru- 
ment to which the seal is appended, by way of ex- 
emplification, it appears that the seal is used, not by 
way of etemplifying the record, but as authentieatiBg 

(a) tMl.Jn^.ti. 

the 
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ibe peiwn certifying to be a notary public, to whoin 1817* 

cr^t Plight tP ))e given. The argument has been . 

put on the qnly ground capable of 9ustainiiig it, tmwt 
f^flQidyf th||t this was the act of ap officer authorif^ Jft»43twiwg» 
fo issue ^i|thenticated copies; but the ^t 4Q)^ PPt 
appport tl^e argument. This is |iot a case wber^ 
there ifi a )uH>WQ officer whose 4uty it is to 4e|iyi9r 
pl|t copies which are to forpi p^rt of the titje of (be 
pfMTties rec^ving theniy and who does not disobarge bis 
du^ until the copy has be^n delivered; f^ ip tbp in- 
stance of the chirograph of a fine, and of tbe inrolmept pf 
a deed. And dierefore, what is laid down in Butter's 
Nisi Prips (a), applies rather to the present case; namely, 
U^at ^ it is not enough to give in evidence a copy pf a 
jodgajmt, t^ugh it be examined by the derk of the 
tprfasury, because it is no part of the pecessary offipe of 
such. clerk ; for be is only entrusted to keep tl^ereco^d^ 
for t)ie benefit of all mi^pLS perusal, ^nd not to ipake out 
4»pies.of them." 

AffBQiT J. I |un pf tl^e same opuiiop. The nosl of 
ibf^ ^]»p4 ii PPt affixed^ the qppy pf tbe jpdgpiep^ so 
§a to give it t^ force of an e^eipplificatiop ; nor dpi^ 
the inst^^gn^t to wl^ich the seal is affijped, in apy mea- 
lier refer to t]|e judgment, it refers oply to the ootaiyf 
ju^ t^ ^r^cate of a notary is pot receHved us ^inr 
dfn(se of the ^cts certified. I he^tated at ope time 
wither by apalpgy to the cases of the cbirpgxupb of a 
fine, rad tbe opn^Uinent of deeds, we might pot also* 
ip. oilier tp i^void the expence of ewmiped copiei> eon- 
^4fNr these 48 made by tbe officer, whp is i^ tbp^babit of 

(a) P. 239. 

D s deliviriDg 
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Afpliton 
against 
Loid . 

-BEATBaiM«« 



delivering out copies of judgments, and which are re- 
ceived as evidence in the courts in Jamaica ; but/ upon 
further reflection, I think the analogy does not hold; 
for supposing it had appeared, which it does not, that 
the officer was of the description above mentioned, still, 
in the case of a fine, the chirograph is delivered out as 
part of the title of the person applying, by an officer spe- 
cially entrusted for that purpose. But we do not allow 
to our own officers, who have the mere custody of the 
records, to verify them, and I do not see why we should 
allow more to the officers of a foreign court. 



HoLROYD J. The distinction is plain between that 
which proceeds from the officer in the course of his 
duty in the office, and that which he is not specially 
authorized by his office to do. Thus, it is part of the 
duty of the steward of a manor to deliver to the te- 
nants, as part of their title, copies of the court rolls ; 
copies, therefore, are admitted in evidence upon the 
same principle as the chirograph of a fine, and inrol- 
ment of a deed. In BidL N. P. p. 229. it is laid down, 
^^ that office copies of depositions are evidence in chan- 
cery, but not at common law without examination with 
the roll." If such be the rule in regard to one of the 
superior courts in this country, how can it be that the 
present evidence is admissible? If a copy of a judg^ 
ment made by our officers here would have been re- 
jected, how can we admit these, as being made by the 
officer of a foreign court? An exemplification is under 
the seal of the court, which shews it to be the act 
of the court, and it is equivalent, when the act is done 

(<t) P.229. 



by 
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by an officer who has a duty cast on bim for the ex- 18 17. 

press purpose; it is equivalent to an exemplification. 

Here the copies are neither under the seal of the court, against 

Lord 

nor do they proceed from a person specially entrusted Baatbaoos. 
to deliver them. I think, therefore, the evidence was 
inadmissible, (a) 

Gaselee was to have argued in support of the rule* 

Rule absolute. 

(a) See Alwt ▼• Bufiburtf, 1 Camp* N» P. C* 28. 



Black against Lord Braybrook. 



''FHIS case was the same as the former, with this ex- 
ception, that the copy of the judgment was proved 
to be in the hand-writing of one Stuarty who acted for 
DolnagCy the principal clerk, and who was in the habit 
of signing official documents. 

The C!ourt, after hjearing Jervis and ErsJciney who 
relied on this difference, and cited 9 Mod, 6S. abided by 
their former judgment 
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i9«^ OH the DevHtise ^f Browsb mi <i>tbeii, 

against Faisclmj^h. 



Notice to quit TT'JECTMENT for two houses and other premises, 

to A tenant of Hj ^ 

Unds originally >»Hiillte ill the Mriili 4i£ Lttmbeikj omtbe'denisfc c^ 

deviaed to tho 

foctorand f*. J&'Mfo ttdd three others, on the 27th March 1816; 
ofapaiiih, and ^dly, on the demise of C. Wordsnoorth^ Clerk, and four . 
in tra!^^^ others, on the SOOi Mm/ 1816. It «ppeared «t the trial 
j2[4^^J2r ^^^^^ ^^ EU^nborough C. J., at the last Surrey as- 
^[^J*°*|i|^ sizes, that the premises in question were devised in 1667 
daliTcr up tho fo the parson and churchwardens of the said parish, 

pnuhmtotka 

foaaraad and theit successors for erer, to dispose tf the rents 

Jittkeime and profits among the most needy and poor persons of 

Mif,iiiu. flie parish, according to their discretion. The defeqd- 

jBht, who *hfid been 'tenant of the premises %r :8everal 
y^BtSf and 'had cmnmenced his tenancy at Latfy-day^ 
Vas served with n<5tlce on the^5th MarA 1815, signed 
by the then rector, and by T. Brooks and ihe three 
odiers named in the first demise, as churchwardens, re- 
quiring him to quit and deliver tip the premises to the 
rector and churchwardens for the time beings Ht Zoi^ 
dm; 1816, which he held of them. After the service of 
this notice, the defendant in a conversation with Brooks^ 
promised to quit at Lady-drnf^^BXid on the S6th .^pril 

1815, paid him half a year's rent for the premises, for. 
which Brooks gave a receipt as churchwarden for the 
use of the poor. The rector, who signed the notice^ 
afterwards died, and was succeeded on the 13th AprU 

1816, by Dr. Wordsworth^ the lessor, named in the second 
demise^ and the four others were the new churchwardens. 
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and were sworn in on 27th Hay of that year. His Lord- }$ } ?• 
ship beimr of opinion that the evideaoe was insu£Bcient ~ , 
to support either demise, directed a nonsuit. Bbooxs 

Jk rule nisi having JMien ohftained for a new tml* Faumimo«& 

^«0# Serjt showed caiue ; and as ta the first depise 
4ie jaidf that the giving notice to quit in iMs foraiy was 
;• AfiUi^; -for to require the defendant to^eliver ^p po^ 
Mission to 'the rector and churchwardens for the tiaie be- 
in^ is iin/9eBlain in its intend to which, therefore^ the 
idefeodatf was not bound to attend; because there are no 
^mch.persopa.as ithe rector and churchwardens known to 
ibeJaw Ma continuing body, like a body corporals; and 
>MiJthe (defiundant oould not know to whom he was to 
jjtiknm ipasieaiion* And payment of xent to one of the 
.icsaors ii sio admission that the defendant held under 
;biai and the. others jointly. As to the ^second demiae, 
Aa^aidt that it was ill for the.same cause that had been 
algaeted tp :the notice to quit, becaose the succeeding 
^vector and chucehwardens were not prifies in any- 
wise to the acts of the preceding rector and church- 
•aNMrdensy if lit be. that they .ace a jfluctuatiAg and not a 
. Wfttinuiog body* 

And the Court agreed in opinion, that neither of the 
cdemisai wntse^sustained inafidence, and that the nonsuit 
•ivasrpiQpar* 

Rule disahaig^d. 
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1817. 



7%unday, Brydges and Others against Walford, Esq. 

January 23d. ^ ' * 



^^'here the 
sherifT returned 



N case against the sheriff of Essexj tried before Bur^ 

to m fi. fa. is- rougk J. at the last assizes for that county, the plain- 

sued on a judg- 
ment against tifl& declared on a judgment recovered in Dinity term 

C, that he had , . . _ , i i • i 

levied, and part 1815, agamst fV. CoUtTiy for 3000/.; and that on the 
remaincd'in his 14?th o{June 1815, they sued out a fi. fa. retuniable on tlie 
of bt'yl^ wd morrow of Jll Souls, indorsed to levy 1433/., &c under 
afterwar4s a which the defendant seized to the value of the sum in- 

vend. expon. 

issued, under dorSed, and returned that he had levied, and that the 

which the she* 

riff sold part of goods remained in his hands for want of buyers; that 

the goods : 

Held, that in on the 6th of November 1815 a venditioni exponas is- 
against the sued, under which the defendant sold part of the goods, 
seulng the'resi- ®^d levied 1000/.; and although he might have sold 
the*money*^he' ^^® residue, yet he had not the money or any part 
might, notwiih- thereof at the return of the writ, but in* breach of his 

btanuiiig bis 

return, bead- Juty parted with the 1000/. and the residue of the 

mitted to prove 

that c, became goods to persons unknowu. 

bankrupt be- 
fore the judg- The second count alleged, that VLn(!ieT xhf^ xxnditioni 

plaintiff knew exponas, the defendant levied the amount of the monies 
arthe*time"of indorsied on the writ. Plea, not guilty. 

And the judgment and sheriff^s return tothe^.^. as 
stated in the declaration, having been produced in evi- 
dence for the plaintiffs, it was proved on behalf of the 
sheriff, that Collin became bankrupt before judgment 
recovered, and that on the 1st of Febrtiary 1816 a com- 
mission of bankruptcy issued against him, and that the 
plaintiffs had notice of his insolvency at the time they 
issued execution. It was objected, that this evidence 
was inadmissible, because the sheriff was bound by his 

return ; 



action. 



IN TH£ FlFTy*SGV£MTH YeAR OF GEORGE III. 49 

return; and it was inconsistent with that return now to 1817* 

t 

say that the goods were not the c^oods of CoUin. Tlie _ 
learned Judge over-ruled the objection, and a verdict agmnu^ 

. . Walforo. 

passed for the defendant, but he gave the plaintiffs leave 
to move to enter a verdict, if the Court should be of 
opinion that the sheriff* was concluded by the return. A 
rule nisi having been obtained for that purpose, the Court 
now called on 

Gumetf and Lawes to support it, who argued that the 
sheriff^ was estopped by his return from insisting that 
these were not the goods of Collin, for otherwise, of 
what avail is the sheriff^s return. The bankruptcy of 
Collin might have afforded the sheriff* a ground for ap- 
plying to the Court to amend his return ; but so long 
as he suffers it to remain on the files of the court, he 
cannot controvert it. There is not any instance where 
he has been allowed so to do. Even where strangers 
are concerned, so much credence is given to the facts 
stated in the sheriff^s return, as to be evidence affecting 
their rights, (a) 

Lord Ellenborough C. J. To hold the sheriff 
bound in thb case by the return, would be to require 
of him a degree of knowledge which ought not to be 
expected of him. The sheriff acts according to the best 
information which he can procure at the time, and 
makes his return accordingly. Can it be doubted, that * 
if the sheriff had paid over the money to the plaintiffs, * 
they would have been obliged to refund every penny ? 
They, it seems, knew the fact of CoUiris insolvency, the 

(a) Oyff<frd ▼. Woodgate, 1) EaU, ^97 4 

sheriff 



«4 
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1817. 

BftvaoM 



4ienff 4u] oat Oo every groqnd, therefore^ bot 
law and fiur denlin^ I think this rule ought to be dU 

cbwrg^* 

BiiTLET J. The sheriff aajrs they are the goo4f I9f 
f^dSin i^t the (line when he makes his return. Nqw 
^^19 had a defeasible title at thut ^me, which has siniQ^ 
been defeated. The plaintifis are exacdy in the s^m/e 
situation, because no part of the money could ever 
iiave remained in their pos^essiop. 

Ap90TT J. If the money had been paid to tfe^ pllajp^ 
tiffili the assignees might have recovered it bajplf* 



HpLROYD J. coQCurred* 



Rirfe di^sfewged. (tf) 



Manyat was to have shewn cause. 



(a) See atUUrhuek ▼. Jbncv, ISEaUt 7S. 



JSnmofSf iSd* 

A pmeDtiiMiit 
orebUlortx. 
chttige at tlie 
iMnkuif-bottM 
where pmble, 
•Aer lMn ^M'* a 
bouiiy b eimU 
dentifeperw 
eon be ttettoocdl 
•I tlie benkiof. 
boueeendfe- 
turn for 



Garnett against Woodcock. 

nPHE plaintiff declared^ as the indorsee of jbl bill of 
exchange accepted payable at DenUon apd Qq,, 
I^mdmh and averred a presentment at EhsniunC^ fi?r pay* 
mentf and at the tpal before X^rd JEOcnb^rpHg^ C* Jf9 
at the I/mion sittings afk^ last t^np^ 'm ordor to ixurif^ 
good the averment^ proved tjbat tJie notary's ^bdc 
called with the bill at the hanking house between the 
hours of six fupd seven in the afternoon ; .that die deifcs 
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wete gcnlei but a servant Was stadoned there, who^ on 1817, 

the bill being presented, returned for answer that them 

were no orders. There was a verdict for the plaindff. qg^ur 

Altf now CampbeU moved to set it aside, on the 
ground that this being a pt^esentment oni of banking 
hours wad itrq^ular, and Aerefere insufficient ; and he 
eifed Parker t. Qordtm. {a) 

Bntper Qttiam. Hen^ though the presentment was 
ont of banking hours, there was a person stationed for 
die purpose of returning an answer, and an answer was 
returned, the same as Would hate been if the present* 
ment had been within the hours of business. The 
answer was not that the partj came too late, but that 
there Were no orders ; the object of the presentaaent 
Was therefore Cou^pleted, after which it cannot be open 
to either party to aver that it was out of time. 

Rule refused. 

(a) 7 JBbj^, 585. 9ot Hkb ifford t. 7*eed, inte, itol L S^. 



JowsTY and Others against CaAaNdoic« FrUasf, 

^ Jtmuduy S4Ui. 

A SSUMPSIT for goods sold. Plea, non-assumpsit, in afniM^, 
This was an undefended cause, and it appearing pi^anUffi be 
ulMm Otf evidence at the trial, that the teal name of ont ^^^" 
rf the pbdMifi, named Bittings on the record, was ^;^^'^' 
BilUtigiUy, Bmfley J. directed a npnsuit with liber^ to ^ >^- 

the 
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1817* the plaintiffs to move to enter a verdict in their favour. 
A rule having been obtained for this purpose. 



JOWKTT 

agfiinsi 
Cbakvock* 



Littledalc shewed cause, and argued that this was an 
objection of which advantage might be taken in evidence 
upon the general issue, as well as by plea in abatement 
So, until the case oi Rice \.Shute{a\ if in assumpsit^ 
another who ought to be joined as defendant was not 
named, it was good in bar. In Com. Dig. {b) it is laid 
down, that in every case where two make a contract, 
and one sues alone, or where there is no such person in 
rerum naiurd, as one of tlie plaintiffs, it may be pleaded 
in abatement ; and yet they are good objections in bar ; 
by parity of reason, misnomer of one of the plaintiffs, 
which is the same as if he were not named, shall also be 
good in bar ; and the reason is, because the contract is 
different if it be made with another, or with a different 
person from those named in the writ. 

Lord Ellenborough C. J. My first impression, be- 
fore I adverted to the case of TTie Mayor and Burgesses 
of Stafford (c), was much in favour of the objection lying 
in bar of the action ; but looking to that case, and con- 
sidering by whom it was determined, I am content to 
receive it as a conclusive decision upon this point. My 
own doubts, whatever they might be in the outset, are 
removed by such an authority. 

Bayley J. In the case of T/ie Mayor of Stafford v. 
Bolton^ the Court seem to put a corporation in tlie same 
situation with a'natural person as to pleas in abatement^ 

■ ■ 

(a) 5 Burr. 261 1. (6) Abatement, £. 12. 16. (c) 1 Bot* i Pul. 40. 

and 
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and if so, there is no distiDguishing it from the present 181 ?• 



case. 



Per Curiam, 

Rule absolute, (a) 
Tindal was for the plaintiff. 

(a) See Com. Dig. Abatement, £. 18, 19. Misnomer of plaintiff, whe<P 
ther in the christian or surname, pleadable in abatement. Also Boughlon 
T. Frertt 8 Campb, K> P. C 29. 



JOWRT 

aga'mU 
Charnock. 



DoiDGE against Carpenter and Others. j^ua^ 24th. 

CASE for disturbing the plaintiff in his right of lpcas«for 
° * ^ \ disturbance of 

common. The plaintiflF declared that he was pos- common of pas- 

ture, plauitin 

sessed of a messuage and divers, (to wit,) 100 acres of declared, in 
land with the appurtenances, by reason whereof he messuage and 
ought to have had, and still of right ought to have, monforaiuif 
common of pasture for all his commonable cattle levant ^J,'^^^/"^ *'*"' 
and couchant in and upon the said messua(i:e, &c. on a, .^®***' *^**/ * 

* ° lease to plam- 

certain waste, one part called Territony and the other, t*^ *» testator 

for years, de* 

Tewell Down, &c., every year and at all times of the. terminable on 

. • , lives of a farm, 

year, belonging and appertaining to the said messuage, &c., together 
&C. Plea, not guilty. At the trial before Park J. at. commnn o/pas- 
the last Devon assizes, the plaintiflF, who claimed as ex- Jent^o^ustain 
ecutor, put in a lease daW the 6th Januaiy 1755, and J^^n^ileg^^^^^ 
made to his testator for years determinable on three the declaration; 

■^ and that this 

lives, of a farm called Woodley Farm, &c. together mth, "g^t was not 

destroyed by a 

reasonable common of pasture for the said farm and subsequent con- 
premises in and upon the said Downs, &c. Upon this^ plaintiff in fee 

evidence it was objected that there was a variance ; the. common of pas- 
ture thereto 
belonging and 
appertaining ; for this operated as a ntw grant of tlie common. 

lease 
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1817* Itam being ./Er reasomMe gommen ^pmiuref and dwr 
^ declaration, for all his cattle levant and couchant. Tkt 

<«"^^ cause, however, was sufiered to proceed, and a convey- 
ance was put in and proved on the part of the defendBBt, 
dated SOth Seftmber 180S, whereby the said fiurniy 
common and commons of pasture, &c. thereunto be- 
longing, or in any wise appertaining, were conveyed to 
the plaintiff in fee. The case went ultimately to the 
jury upon the evidence, the question being, whether the 
lord had approved leaving a sufficiency of common ; 
and there was a verdict for the plaintiff, damages Is. 

In the last term a rule nisi was obtained for a new 
trial upon the objection taken as above stated, and also 
upon the ground, that by the conveyance in fee to the 
plaintifl^ the term, and with it the right of comnoa, were 
merged. 

Pdl Seijt. and Barfyj who shewed caus^ iffgued as 
to the first objection, that a grant of reasonable common 
of pasture was tx vi tefmini^ a grant of common for all 
cattle levant and couchant, for reasonable common wad 
defined by levancy and couchancy ; seeondly, as to the 
merger, that by the very express terms (^ the con- 
veyance in fee the common was kept alive^ being ex- 
pressly granted to the plaintiff. 

Lens Seijt and Giffbrd^ contril, denied that reasonable 
common meant ex necessitate common for all cattle levant 
and couchant; it might mean reasonable as to the ex- 
tent of the tenant's enjoyment, with reference to die 
lord's right to approve* And upon the odier point they 
said, that the common did not pass by the conveyance 
in fee, because it was appurtenant to the term, and 
therefore nierged with it So^ if the lord grant the 

' ibehold 
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freehold gf a copyhold to which common belongs, with 1817* 

all profits and common appurtenant, the grantee shall 

not have common, for it was appurtenant to the cus- agtiimu 

CAftPllfTBt* 

tomary estate, not to the freehold, (a) Admitting^ 
however, that it did pass, yet it could only pass as a new 
grant, and not as appurtenant (i), for which alone the 
plaintiff has declared. 

Lord Ellenborouoh C. J. ^* Thereunto belonging 
or in any wise appertaining," which are the words of 
the conveyance in fee, seem as if they were studiously 
selected in order to constitute a grant de 7iotx>, to subsist 
in enjoyment as before. On the other point, common 
of pasture limited by levancy and couchancy is the usual 
common, and reasonable may wdl import what is usual. 

Batlet J. It should seem from the case in Bos. 4c 
PulLf that a right will pass by a particular descrip- 
tion, as an easement newly created, which is this case. 

Per Curiam, {c) 

Rule discharged. 

(«) Com. Dig. Copyh. K. 6. 

(6) WkidUy ▼. Tompton, 1 Bos. j- PuU. 371. 

(c) Hchoj^ J. left the eourt during the arfuiiieiit. 



Vol. VI. 
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1817. 



JSntMory S5Ui» 

Tbeentrjof 
the jMiittcr on 
mTdeftdtoft 
cuitam mcnUm 
in the name of 
defcncUnt Id- 
■teedofplein- 
ttC maybe 
•mended after 
Terdictfor 
plaintUr, and is 
not aground 
for aiTMting 
tbejudgmenti 



Wbioht, Qui Tarn, &€., against Hortom. 

HTHIS was an action for a penalty upon stat 18 6. 2. 
c, 20.., for acting as a justice of the peace for the West 
Riding of the county of York without being qualified, to 
which the defendant pleaded nil debet. In making up the 
Nisi Prius record the similiter was added by mistake in 
the defendant's name instead of the plaintifi^'s. And for 
this cause it was objected at the trial before Wood B., 
at the last assizes, that there was not any issue to try, 
and Heath v. Walker was cited, {a) The learned Judge, 
however, proceeded to try the cause, giving the defend- 
ant leave to move in arrest of judgment, and a verdict 
passed for the plaintiff. A rule nisi for that purpose 
was accordingly obtained in the last term, and some days 
afterwards a cross rule was obtained for amending the 
record by adding a similiter in the right name, in sup- 
port of which Dclbri^s (ft) and Harrises case {c) were 
cited, and the Court directed that both rules should 
come on together. 



Richardson and «7. Williams were now heard against 
the latter rule and in support of the former ; and they 
took a distinction between this and the two cases cited 
for the plaintifi^ viz., that there the proceeding being by 
indictment, the omitting to enter the similiter was the 
neglect of the clerk of assize, and no default of the 
parties ; whereas here the omission is imputable to the 
plaintiff, who ought to make up the issue; and therefore 
he shall answer for it in like manner as for any other 



(«) SAr. 1117. 



(ft) S RUL Bep. 59. 



(«) Qr9.JsS02. 

laches 
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laches. Also in cases of indictment, if sock a finilt 18JT* 
could not be amended, the whole proceeding would be 
overthrown, whereas here the Court may ffvant a new t^amn 
trial. Moreover, in this case, the declaration is insuffi- 
cient; for it only aUeges that the defendant ^ did' act as 
a justice of the peace for the West Riding" &c., but omits 
to state ** how he acted ;" and though in this respect it 
has followed the words of the act, that is not sufficient. 
The Court, therefore, will not be inclined, in opposition 
to the case from Strange^ to allow this amendment. 

Lord Ellenborougu C. J. On referring to the case 
of Sc^er V. Pocock (a), I find that Lord Mansfield con- 
siders a similar omission to the present as an omission 
of the clerk. That was an action on a sheriff's bond, 
to which performance was pleaded, and the replication 
assigned breaches, to one of which the similiter was not 
added ; and Lord Mansfield said, that ^* by amending^ 
the Court only made that right, which the defendant, 
himself understood to be so, by his going down to trialJ^ 
This seems to be a sufficient answer to the distinction 
taken between a civil and criminal proceeding. 

Batlet J. The case from Strange is expressly over- 
ruled in Harvafv.Peake,{b) With respect to the ob« 
jection to the declaration, it should have been made 
upon demurrer. This is after verdict, and though a penal 
action, it must be presumed that what is alleged in ge« 
neral was proved in particular, (c) 

(a) Cbiip.407. (ft) 5 Burr. 1793. 

(e) See IfyddeUon t. fl^nne, Wiflet, SQ9* Macmwrdo y. Smiih^ 

E « Per 
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Per Curiam^ 

Rule to amend absolute, and for arresting the 
judgment discharged, (a) 

Scarlett and Littledale were for the plaintiff. 

(a) Sm Parktr ▼. Cunont Cro. J. 53a Cooke ▼. BuHce, 5 rami/. 164. 



«JafMiary 28tb. 



The King against Adams* 



A Mrtdnwn JNDICTMENT against the defendant, as collector of 

by boran laden 1 . 

vriA Bunure the tolls at Tyhum turnpike-gate, for unlawfully and 

• nceafkndM extorsively demanding and receiving of one <7. Watt% 
toiV^ Sc/. for toll, for permitting a cart drawn by three horses 

laden with manure for land to pass through the said 
gate. Plea, not guilty. At the trial l^efore Lord Ellens- 
borough C. J., at the Middlesex sittings after last term, 
the case was thus : the defendant being collector, as 
stated in the indictment, demanded of Watts^ the driver 
of the cart, drawn and laden as stated in the indictment, 
Sd, for toll for passing through the gate, which Watts 
refused to pay, alleging that the cart was exempt from 
toll. The defendant shut the gate, and refused to suffer 
him to pass until he did pay, and he accordingly paid 
tlie toll and passed through. The manure with which 
the cart was laden was not for the manuring of any 
lands or grounds in the several parii>hes wherein the 
several roods mentioned in the 48 G. 3. c, . 5. 8. lie (a), 

but 

(a) S. 8. That from and after the passing of this act no toU shall be 
demanded or received for any carriage, horse, mare, gelding, mule, or 
other cattle drawiog any carriage going for or returning laden or unladen, 

hmAng 



Adams. 
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but was intended for the manuring of lands in Ealingy in 1817. 
which the roads do not lie. It was admitted, therefore. _ „ 

The Knra 

that this case was not within the exemption contained in agiainMi 
the above clause of the act ; but it was contended, that 
it was within Stat. 52 G. 3. c. 145., by which it was said, 
all restrictions upon exemptions in favour of manure 
were taken away. The jury found the defendant guilty 
of unlawfully, but not extorsively, receiving ; and leave 
was given to move, upon the construction of the acts of 
parliament, to enter a verdict for the defendant 

Lawes now moved accordingly, contending, that the 
52 G. S. r. 145. only extended to carts going or return- 
ing empty ; and the Court at first were inclined to allow 
the question to be stated in a special case; but after- 
wards, upon referring to the act, were clearly of opinion 
that it worked a general exemption in favour of agricul- 
ture, to waggons, carts, &c. loaded with manure, as well 
as those going empty ; and thereupon refused the rule. 



btTing been laden only with stones, gravel, or other materials for repairing 
vthe said roads, or any of the roads in the parishes or places in which the 
roads hereby intended to be repaired or any part thereof do lie ; or any 
dung, mouldy soil, or compost of any kind (chalk and lime excepted), for 
the manuring of any lands or grounds in the several parishes wherein the 
several roads, lie, upon which the said trustees are empowered to erect any 
gate or gates, for receiving and taking tolls by the said recited acts and 
this act, or any of them. ^ 



E S 
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1817. 



fTedneidaif, The KiNO ogoinst The Inhabitants of Abtok, 

near BmMiNOHAM. 



The Ttiue of (\tf appeal against an order for the removri of Sarah • 
mpectofae- JessoTij widow, from the parish of Astan^ near JB/r- 

3^^t,^ito mngkanh in the oonnty of Warwidcj to the faririi of 
^^Th^ /ya&sOwai, in the county of &jfc^ the sessions quashed 
**^«Sr^^^ the order, subject to the opinion of this Court upon the 
hence whete ft foUowiniT case : 

man took « ° 

piece of kad The pauper was the widow of Thomas Jesson the 

Ibriiiocty-nhie - ,-„ ,. 

yean at Uie yottiiger, oeoeased, who was the son of Th&mas Jes9&n 
guincuaycer, the elder. In 1800 Jesson the elder took a piece of 
huiiiutro huid m HaUs Owen for ninety-nine yearS) at the rent of 

Ae""^ rtdi ®^ ^ * y®*'* *°^ huilt on it two houses, each of the 
of five gu>n«M, yearly value of 52. Ss., in one of which he lived, and let 

in one of which "^ "^ 

he Uved, and the Other at 52. 5s. a year. When the first was finished 

let the other at 

Ste guineas a he went to live in it himself, and before he had built the 
that be did not Other he let it at 5/. 5s. a year, and the tenant, immedi- 
Mttlem^r * ^^ly '^^^ i^ ^^ completed, entered upon i^ and it was 
constantly let to the time of the appeal. During this 
time Jesson the younger, being an in&nt, and not having 
gained a settlement in his own right, lived with his 
Ikther as part of his family for several years, and never 
gained a settlement in his own right. 

Reader and Reynolds were heard in support of the 
order of sessions, and Adams and Finch contra. By 
the former it was aigued, that the value of a tenement 
as it regards a settlement, was to be taken at the time 
when the par^ comes to settle upon it, and cannot vary 



Affbxt 
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with an J sabsequent improvemeiit which it may acquire* IBlf. 
Wherefore^ this being a tenement of the value of 2/. 2s* '^=^ 
per annom ostlyf when Jesson the elder took it, he did agahut 
net thereby acquire a settlement ; and thej cited Bex ▼. anti oP 
liandoerras {a\ and Bex v. South Bemfleet. (6) On die 
other hand it was saidy that the value W89 immaterial at 
the time of the taking, provided^ at any lime during tlM 
occupation, the tenement became of the required value, 
in consequence of a permanent and not a temporary im- 
provement For by law, the party ahall not be re- 
moved, if at the time of removal the tenement is of the 
yearly value of iOL ; and they referred to Bex v. Bih^ 
dak Kirkham {c\ North Nibley v. Wotton-wider^Edge {d)j 
Bex v.: Sandwidi (e), and Bex v. Hooe. {/ ) 

Lord Ellsxbobotjgk C. J. I think, upon looUai^ 
at the langiMige of the statute, that we are bound, iwt 
oonsidering tfce vahie of a tenement, to regard that b» 
its value wbh^ it bore at the time when the party took 
it, and not the increased value which it bw acquired by 
the improvements made upon it during his occupation. 
If we find that this tenement was of no greater veiue 
than 2iL 85. a year at the time when the pauper took 
and entered upon it, that must be deemed its value at the 
time he came to settle in it* It cannot be toat its vahie 
is ta be pevpetually fluctuating afterwards, the time 
pointed to being that when he comes to settle in it, at 
which time, if it be not of the annual value of 10/., he 
does not acquire a settiement by it I forbear entering 
more into detail in this case, because I fear that many 

(a) Bufr. 8. C 571. I BL R. 607. (6) Ante^ voL i. 154. 

(c) 8 BotU 137. (<0 9BoU. 115. 

(e) Burr. 8. C 44. 3 Bott, 117. (/) 4 East, 56S. 

E 4 of 
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1817* of the doubts that have arisen upon subjects like the 

present are owing to extraneous dicia that have from 

agauiMt time to time &lien from the Bench. The principle, 

The Inhabit* ' 

ants of however, seems to be this, that where a party comes 
into a parish, with a sufficient credit to acquire the 
taking of a tenement of 10/. a year, this shall entitle 
him to reside irremoveably. 

Bayley J. The value of the tenement must be 
taken as of the time when the person comes to settle in 
it The case of The King v. Bilsdale Kirkham {a) is a 
strong authority to this point. That case was shortly 
this : the pauper rented a tenement at 4/. a year, which 
during his occupation became of the value of 15/. a 
year ; and it was held, that evidence to prove it of the 
increased value ought to have been received, because he 
being tenant from year to year, the lease began afresh 
every year, and was in point of law a new demise. This 
was the express ground of distinction taken by Lord 
Mansfield in that case. 

Abbott J. This case is neither within the wonis 
nor the meaning of the act of parliament. 

Per Curiam^ 

Order of Sessions confirmed. 

(a) S BotU 137. 4 BurWtJ. 469. 23d edit. 
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The King against The Justices of Suffolk. fwn««*wf.^ 

^ January S9Ui. 

"PRIMROSE moved for a mandamus to the justices On appeal 

J. '' jigaiost a poor 

to re-hear an appeal acainst a poor-rate. The ap- »te on the 

. \, , , ground that th« 

pellant gave notice of appeal on the ground that he was appellant waa 
over-rated, and at the hearing of the appeal called on practice at the 
the respondents to begin by proving the rate ; to which i^th°e'a'^i*/' 
the respondents objected, contending that according to ^i^J^S" ^^ 
the practice the appellant ought to begin by establishing "^ijjjjj!*^^^* 
his objection to the rate, and the justices being of that '"« *® ^^ ^^ 
opinion, and the appellant refusing to begin, they dis- miiaed ; the 

. Court refused 

missed the appeal. It was now urged, on the authority a mandamua to 
o\ several cases (a), that this practice ought not to pre- re hear the 
vail, because justice required that the respondents should ^j^on! 
shew some probable ground for the amount at which 
they charged the appellant in the rate; otherwise he 
cannot know how to meet it The making of a rate is 
an ex parte proceeding; and here the appellant is rated 
as the occupier' of tithes and other things in a gross 
sum, and how is he to know how to apportion this sum 
according to the respective matters for which he is rated^ 
so as to shew that in every one, • or some at least, of 
them he is over-rated ? But the respondents, who made 
the rate, must know the proportions, and therefore 
ought to be called upon to shew them ; and doubtless 
this court has authority and will interfere to control a 
practice of the quarter sessions which is unjust and in- 
convenient 

(a) Res V. Newbury, 4 T. 2Z. 475. Rex y. Topham, 12 £asi^ 546. 
Rex ▼. JuUkes of Wilis, 10 £asi, 404. 

Lord 



8B CASES IN HILARY TERM 

IS17« Lord Ellenborough C. J. As a general propo- 

sition, I should say that the granting of a writ which 

iigaUui has for its object a reversal of the order of proceeding 

Hm JurticM of 

Soimuea at the quarter sessions, according to the rules of prac- 
tice, which there prevail, is not a jurisdiction which if 
the Court possess, it will be inclined to exercise, unless 
it be apparent that gross injustice will follow the refusal 
of the writ. Now here the appellant did not dii^ote 
that he was rateable, but only the amount of the rate ; 
and it is complained against the justices at sessions that, 
in conformity to their practice, they called on him to 
begin and make good his allegation that he was over- 
rated. The a{q>ellant says that this was impossible; 
but be has not shewn why, nor even now ventures to 
stale to us that he was really over-rated; so that he 
stands merdy upon the irregularis of the rule of 
practice ; as to which it is urged that the sessions have 
not proceeded according to what is thought to be^ and 
periiaps may be, a more convenient rule. But if under 
such drcumstaoces this Court were to interpose, I am 
iqpprehensive that we might be attracting to ourselves a 
most inconvenient jurisdiction. It would come to this, 
that wherever the practice at the difiisrent sessions 
should happen to vary we should be called on to decide 
between them. 

Batlxy J. This is a question toodiing the regularity 
of the order of proceeding at the quarter sessions. I 
do not see that the practice oomfriained of is so incon- 
venient as alleged ; and if the' Court were to interfere 
in this instance we should have to grant a mywH^in fff 
upon every occasicm where the sessions proceed accord- 
ing 
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ing to a rule of practice which we may not think the 181 7« 
most convenient. ' 

The Kiva 

Abbott J. It would be a dangerous precedent if we Sunwx, 
were to grant this writ upon the cause all^^ed. In 
genera], a mandamus to the justices to hear proceeds 
npon the statute ; this writ is asked because of some 
supposed error in practice. 

HoLROTD J. I am of the same opinion. The case 
of Bex y. Tapham not only differs from this in the 
points stated for the opinion of the Court, but the de- 
cision also proceeded upon the special circumstances of 
that case. At the conclusion it was stated that the 
question made at the sesiuons was, whether the ap- 
pellant should begin by proving his case that he was 
over-rated, or whether the parish-officers should begin 
by proving a probable case tor rating the appellant at so 
much. And the Court observed that they would have 
no difficulty in dealing with that proposition when it 
should come nakedly before them. So that it clearly 
appears the Court did not consider that they were 
determining the simple question in that case. 

Rule refused. 
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Fridasf, Robert Johnson and William Ellis, Bond 

January 31%U 

Creditors, and William Holiday and T. Nr- 
CHOLSON, Creditors by simple contract, of Sir 
John Legard, Bart, deceased, on behalf of 
themselves and all other Creditors, against 
Sir Thomas Legard, Bart, Thomas Digby 
Legard, an Infant, the eldest Son of same, 
William Legard, Clerk, Digby Legard, 
Richard Watt, and Ralph Creyke, Esquires. 



J. X., m con- HTHIS was a case from the Court of Chancery. 

■idenitioD of JL 

marrUge and a Sir John Legard being seised in fee previously to 

Uon^'wttled his and in contemplation of his marriage with Catharine 
Mdreloise^ Lopet Aston, by indentures of lease and release dated 
iSff fw Hfe^^" tespectively the 14th and 15th of Jtme 1782, the lease 
tben to trustees beini? between himself, of the one part, and Thomas 

to preaenre con- o r -* 

tingent remaio- Grinston and Edvard Diccofison^ of the other part ; and 

ders; remnin- 

dcrtotheuse the release being between himself^ of the first part, 

thst the wife 

should receive Henry Aston and the said C. L» Atton^ of the second 
thereout for life part, the said 7*. G. and E. 2). of the third part, Thomas 
i^mJndmoihe £ccl^sion and Edward Siandishy of the fourth part, and 
)^t[b^r »^' ^- ^- ^^^^ ^^^ Anthony Hodges, of die fifdi part; 
?^*^~7^ reciting tlie intended marriage, and that upon the 
nnnaiDdertothe solemnization thereof, and by virtue of a certain in- 

use of the first 

and otfae^ sons denture tripartite, bearing equal date with the said re- 
any future wife lease, between the said H. Aston, of the first part, the said 
i^nMdnder to C. L. Aston, of the second part, and the said Sir J. Le- 

Uor*$broUien 

re^etUsefyJor iife, and to their fint and other torn respe^wtljf in tail male : Held, that none 
of the limitatioQs to the brothers of the settlor were good, as against a subsequent 
pnrchaier with notice. 

gard. 
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gard^ of tlie third part, the said C L, Aston would be- 1817. 
come entitled to a fortune or portion of 4000/., chargeable ^ 
upon- divers manors, lands, and hereditaments therein a^iat 

LVOARS. 

mentioned ; and that the said Sir J. Legard was seised 
in fee of the premises thereby released, situate in the 
county of Ycrkj subject to an annuity or rent-charge of 
500/. unto his mother, for life, for her jointure, and also 
to the sum of 6000/. for the portion of his brothers, and 
sisters ; and that he was also seised in fee of three un- 
divided fourth parts of the premises thereby released, 
situate in the county of Northumberland^ subject to a mort- 
gage thereon for securing 2000/. and interest; and that 
upon the treaty of the said intended marriage it had been 
agreed that the said Sir J. Legard should receive the 
sum of 4000/., being the fortune to which the said 
C. £r. Aston would become entitled as aforesaid ; and 
that he should thereout discharge the said mortgage 
and interest; the said Six J. Legard^ in consideration 
of the said intended marriage, and of the said marriage- * 
portion which it was agreed should be paid to him as 
aforesaid, and for the settling a jointure for the said 
C L. AstoHy and for making a provision for the issue of 
the said marriage, and for settling and assuring the said 
premises, to the several uses, and to the several intents and 
purposes, and subject to the several powers, provisoes, 
limitations, and agreements thereinafter declared; and 
also in consideration of the sum of 105. by the said 7*. G. 
and E. D. to him paid, granted, bargained, sold, and 
released unto the said T. 6. and E. Z)., their heirs and 
assigns, (among other things,) the said premises situate 
in the county of York^ to hold to them, their heirs and 
assigns, to the use of himself^ his heirs and assigns, until 
the marriage andiifterwards, to the use of himself and his 

assigns 



LsOAftO* 
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181 7* assigns during bis life^ without impeacLiment of waile^ 
, remainder to the use of the said T^ G. and JB. Z). and 

JOHMIOM 

agaimti ^eir heir% to preserve contingent remainders; x^ 
mainder to the use that the said C* h. Asion and her 
assigns, in case she should survive him, should during 
ber life receive thereout the rent-charge therein men- 
tioned as her jointure, and in bar of dower, with tbt 
usual powers of distress and entry for recovering the 
same ; remainder to the use of the said 7. EccUskm and 
E. Standisif their executors, administrators, and assignsb 
fov the term of one hundred years, determinable upon 
the death of the said C* L. Aston^ in trqst for securing 
the paymttit of the last-mentioned rent-charge; re» 
mainder to the use of the said H. H. Asian and 
A» HodgeSf their executors, administrators, and assigns, 
for the term of five hundred year^, upon trust for 
raising certain portions for the daiighters and youngs 
sons of the said marriage ; remainder to tbeuse of th« 
first and other sons of the said marriage successively Im, 
tail male; remainder to the use of the first and other 
sons of the said Sir «/• Legard by any future wife suc- 
cessively in tail male; remainder to the use of T. Legard 
(now the defendant Sir Thomas Legari^ his brother^ 
during his life^ without impeachment of wastes re- 
mainder to the use of the said T. G. and E. D^ in trust 
to preserve contingent remainders; remainder to the 
use of the first and other sons of the said T.l4egard 
successively in tail male, with like remainders respec- 
tively to the use of the defendants IV. and ZX and 
JS. Legard^ other brothers of the settlor, and their first 
and other sons successively; remainder to the use of 
the settlor in fee. The marriage took effect portly 

fft^rwwn^ By iii<kntHr^ erf I WW fn4 ?«!»W 9^ the 

12th 
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iMk and IStfa of Odober 1807, the said Sir J.Legardj 181T. 
fi>r a valuable consideraition, coDveyed to the defendant 
Bm Waitf his heirs and assigns, a part of the premises 
comprised in ij^e said indentures of settlement The 
4aid JR. Watt at the time of making this conyeyanee, and 
before he paid his purchase-money, had notice of the 
said settlement. Sir J. Legard died without having had 
any issue. The question for the ojunion of the Court was, 
whether the Imitations contained in the siud settlement 
w^ich are subsequent to the limitations to the use of the 
first and other sons of the said Sir J. Legard by any 
&ture wife in tail male, or any of such limitations, are 
good and valid limitations as against the said iZ. Wati. 



This case was argued by Qiffbrd for the plaintii 
and by Stdgden for the defendants. For the plaintifis it 
was said, that the limitations subsequent to those to 
the use of the first and other scms of the settlor by any 
fiiture wife^ were without any valuable consideration, and 
so were vduntary and fraudulent within the stat. 97 Eltz. 
c. 4., and therefore void as against the defendant Wait. 
That however hard the doctrine might hear upon 
femily settlements, it was now established beyond con- 
troversy, that a fraudulent conveyance within the stat. 
2? Eliz, is void against a subsequent purchaser for 
valuable consideration, notwithstanding he hath notice ; 
and diat a voluntary conveyance without valuable con- 
sideration, however reasonable its provisions may be, is 
fraudulent within that statute. That in support of these 
positions many authorities might be quoted, (a) That 

(a) 5 Rep. GO. 6. Oooch*% case. 9 Eatt^ 59. Doe t. Mannings per Lord 
JOlenbormgh C. J. 18 Fes. 90. per Lord EUoh. S Taunt. 8S. HiB t. 
Bithep of Esteter, per Mam^leld C. J. 

it 
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JoHirtoir 
&gointi 

LlOAED. 



it was also clear, that a deed might contain some limit- - 
ations which were valid, being for good consideration, 
and others which were void for want of it (a) ; and in 
like manner, upon a covenant to stand seised to uses, 
some have been maintained, as being founded on natural 
love and affection, while others were rejected, {b) It 
remained then to be enquired, what was the consider- 
ation in the present case; and the answer was, the inter- 
marriage of the settlor (the absolute owner of the estate^) 
and his intended wife (who brought the portion.) To 
such a consideration it was obvious, that the collateral 
kindred of the settlor must be entire strangers, for it 
could never be intended that the marriage served as an 
inducement to the estate of the brothers ; so that the 
whole being put together, it was nothing more as to 
them than the good will and natural love which the 
settlor bore to them ; and was merely voluntary and , 
void as against a subsequent purchaser, (c) And this 
consideration could no more extend to collateral kin- 
dred under the present settlement, than it would have 
done, if the settlor had limited the uses to the issue of 
the marriage^ and afterwards, by another deed, had 
settled the reversion on his brothers; in which case 
the second settlement would clearly have been voluntary 
and void in a case like the present 



(a) Stjfleh 488. per RoUe C. J. 1 Chan* Com. 245, Beilmgham t. Xav- 
ther, S. P. admitted. 

(6; Ptawd. 307. 6. 1 Rep. 154. a. 2 RolL Abr. 784. tiu Van, pl.S.S. 
Moore, 194. 

(c) Lane, 92. cue of St. Sat4onr*M, SotUhwark, ad finem. 9 Mod, 152. 
ReeveM t. Reetfet, per Lord Macde^fteld. Preced. in Otoie, 224. StiqflekU 
V. RuUer. 2 P. fK. 245. Osgood v. Strode. 2 WUs. 556. Roe v, Mition. 
Qeyton T. JE^ of WiUon ; see note at the end of this caie. I^owd. 907. ^ 
S.P, 



On 
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On tke other side, it was not disputed that a voluntary 1817* 
conveyance within the meaning of the 27 Eliz. was void, 
as it regards a purchaser for valuable consideration with agamtt 
or without notice. But it was urged, that considering the 
l^igl^ly penal consequences to the parties and privies to 
such a conveyance, affecting not only their property, 
but also their liberty (a) ; it was, at least, a fit matter 
for serious discussion, how &r the limitations in question 
could be pronounced voluntary within the meaning of 
the statute* Now it was observable, that the statute {b) 
speaks not of vduntari/y but only of ^^ JraudulerUjfaified^ 
and caoenotts conveyances made for the intent to defraud 
and deceive purchasers ;" and it contains an express 
reservation of ^^ limitations of an use for. good consider- 
ation and bond Jide ;" so that, if the matter were 7'es 
inlfgra, it might well excite surprise how the word 
voluntary comes to be introduced in place of the clear 
language of the act. That the marriage and marriage 
portion were an adequate consideration, for many of the 
limitations in this settlement could not be denied ; but 
it was said, they were only so for such of the limitations 
as might be supposed to flow immediately from the 
marriage contract. But how comes it, then, that the 
limitation to the issue of a second wife should be 
good; and that Lord Hale should have been of 
opinion, in a case similar to the case at bar, ^^ that the 
consideration of the marriage and the marriage portion 
will run through all the estates raised by the setdement, 
though the marriage be not concerned in them, so as 
to make them good against purchasers, and to avoid a 
A voluntary conveyance;" and that the Lord Keeper 

(a) See Met. 5. (h) See teet. 4. 

VoL,VL r Bridge 
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JORMtOV 

fig/nintt 



Bridgman also was of the same opinion ? (a) Again, it 
has been said from high authority, that if a father upon 
the marriage of his eldest son, in a setdement Upon 
him, make remainders to younger brothers after the 
consideration of the marriage^ those remainders are good 
within the meaning of the statute, against any claim of 
creditors. (6) And it seems that equity, which never 
interferes in the case of a mere volunteer, will enforce 
the execution of a covenant in marriage articles in favor 
of the husband's brothers (c) or sisters (d), or of the 
wife's issue by a former marriage {e) ; for it was declared, 
** that such a settlement was no voluntary agreement, 
and that the statutes of the 1 S & 27 Eliz. that make 
conveyances fraudulent, are voluntary conveyances, made 
against purchasers upon a valuable consideration, or 
bandjlde creditors." (y) And a similar doctrine to the 
above will be found in other cases, {g) As to what had 
been said, that the marriage could be no inducement for 
the remainders to the brothers of the settlor, it might be 
asked, was it not reasonable that the wife should desire 
to have tlie collateral branches of her husband's &mily, 
in the event of his dying without issue, maintained in 
affluence, in order to secure to herself the due payment 
of her jointure ? Or, as the brothers were themselves 
incumbrancers to the amount of their respective portions. 



(«) Jenkmt t. re^wus* I Le9. 150. SS7. & C. 1 Chmu 
Ilmrdr. 595. Sm abo 2Las 105. Le Sagmmr Tenkaim% 
V. Emrl frUimkf in note infia. 

(4) Fer Lotd Mmm^ieU, Dwe v. RamOedge, Cmp. 710— 1 1. 

(c) retmm v. Vgmmt, SP. H' 594. 

(iT) Gwtnf V. XmMk. 5JUk. 186. 

(t) 2k\mmmi t. Smrta^ 1 Jkk. 965. 

f/i im. 
mtk. Brmm t. OwAm 5 r<s. 868. 



Ctt. 105. 



AVSS. Ab 

, 6 ret. 75a. 
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was not this a substantial motive with the wife, for con- 18 17. 
tractinir that the limitations should be to them who , 

^ Johnson 

might otherwise disturb the estate ? And if there were againtt 

Lkoard. 

any motive, that is sufficient, because the Court cannot 
weigh whether it be of greater or less degree. 

At the conclusion of the argument the Court said, tliey 
would consider the case and certify their opinion. 

Afterwards the following certificate was sent : 
We have heard this case argued by counsel and have 
considered it, and are of opinion, that none of the limit- 
ations contained in the said setdement, made on the 
marriage of the said Sir John liCgard with the said 
Cathetitie Lapel Aston his wife, which are subsequent to 
the limitations therein contained, to the use of the first 
and other sons of the said Sir John Legard by any 
future wife in tail male, is a good and valid limitation 
as against the said Richard Watt, claiming to be entitled 
under and by virtue of such conveyance to him as 
aforesaid. 

Ellenborough. 
. J. Bayley. 
C. Abbott. 

G. S. HOLROYD. 

iVote. — ITiomaa Ciai/ton, Escj. v. The Earl of Wilton and Others* A limiution in 
Case from the Court of Chancery. The plainlilT being seised in fee, ^ marriage set- 
previously to, and in contcnipiaiion of his marriage with Susan NultalC, f^^Qur of the 
by indentures of lease and release of the 28th and 29th of November 1788, issue of a se- 

between the plaintiff of the first part, the said Susan Nuttall of the second ^^^ marriage 

by the settlor, 
part, JSaW Grey de WiUon and diaries Tovmley of tho third part, and ^^^ i^^\^ g^^ 

BandaU Andrews and Thomas Whitehead of the fourth part, reciting that against a subse- 

the said S. Nuttall was possessed of and entitled to a portion or fortune, ^*"' purcha- 

sor for valuable 
consisting of several sums of money placed out at interest upon mortgage consideration. 

in har own name, and in the name of the executors of her late father, 

F 2 during 
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1817* duriag her minority, whereupon there was due for principal and inlaritf 

■ ■ the sum of 700(V. and upwards ; reciting also the intended marriage, and 

JoHitsoN that upon the treaty thereof* it had been agreed that, in case the marriage 
againit ^^ok effect, the said portion or fortune should be paid and applied towards 

discharging certain sums of 10/)73/., which were good charges in equiqr 
upon the said estates of the plaintiff; and that the said bere^taments 
should be settled upon such trusts, and subject to such powers, provisoes, 
&c. as thereinafter expressed, he, the plaintiff, in consideration of the 
intended marriage, and of the said portion or fortune being paid and ap- 
plied as before mentioned, and for making a competent jointure for the 
said Sumn NuttaU, in case the marriage should take effect, and she should 
survive him, and also a proTision of portions and maintenance for the issue 
of the marriage; and for settling and assuring the said hereditaments upon 
such trusts, and subject to such powers, provisoes, &c. as thereinafter 
mentioned ; and in consideration of the sum of IQt. by the said Lord Grey, 
C. Toumley, R, Andrewtt and T. Whitehead to the plaintiff paid, the re- 
ceipt whereof was thereby acknowledged, released and conveyed the said 
hereditaments unto the said Lord Grey^ C Townleyt R. AndrewSt and 
T. Wkilehead, and their heirs, to the use of the plaintiff and his heirs till 
the marriage, and afterwards to the use of him and his assigns for life, 
without impeachment of waste ; remainder to the use of the said Lord 
Grey and the three other trustees in trust, to preserve contingent remain- 
ders ; remainder to the said Stuan NtUiaU and her assigns, to receive a 
certain rent charge thereout for her jointure, and in bar of dower ; re- 
mainder to the use of the first and other sons of the plaintiff on the body 
of the said Staan NvttaU to be begotten, and the heirs male of their bodies 
severally and successively in tail male ; remainder to the ute ofthefint »tn 
of the plaintiff' on Ihe body of any woman or women he might happen^ marry 
after ihe decease of the Maid Susan Nuttall, to he begotten, and the heirs male 
of the body of such first »m lawfully iuuingi remainder to Uie use of the 
second, third, fourth, and all and every other son and sons of the plaintiff 
on the body of any such woman or women, and the heirs male of his and 
their bodies ; remainder to the use of all and every the daughters of the 
plaintiff on the body of the said Susan Nuttall to be begotten, equally to be 
divided between them as tenants in common, and of the heirs of the body 
and bodies of such daughter and daughters, with cross remainders to the 
daughters ; and in case all but one should die without issue, or if there 
should be but one such daughter, then to the use»of such one surviving 
or only daughter and the heirs of her body ; remainder to the use of the 
plaintiff and his heirs for ever. 

The marriage took effect, and the said Susan Nuttall died without issue ; 
after whose death the plaintiff, before he married again, by indenture of 
lease and release of the 17th and 18th oi June 1794, conveyed a part of 
the said hereditaments to Lad^ Mary Stanley and her heirs, fir a full and 
volunble consideration paid by her to the plaintiff. 

And 
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And the question was, whether this conveyance was a good and iralid 
convejanee against the issue of the plaintiff's second marriage. 

This questiou was argued at Serjeants* Inn on' Tuetdtty, the 27th Jpril 
181S, at the sittings before JSaster term, bj Scarlett for the plaintiff, and 
Bdroyd for the defendant ; the point in debate being, whether the settle* 
ncnt, as it regarded the children of a future marriage, was to be deemed 
voluntary, and as such, void against a subsequent bimA fide purdiaser for 
▼aloable condderation. As to which, the principal authorides which have 
been quoted in Joknton t. Legard were referred to. And the Court after, 
wards sent the following certificate : 

This caae has been argued before us by counsel. We have considered 
it, and are of opinion that the conveyance by the plaintiff to Lady Mtay 
Stanley b not a good and valid conveyance against the issue of the plain- 
tiff's second marriage. 

ELLiMioaouaH, 
N. Gross, 
S. Li Blakc, 
J. Batlxt. 



1817. 



JOUNSOU 

againtt 

LCOAEP. 



Gard against Callard. 

1 N an action upon the case, the plaintiff declared upon 
a custom that all the inhabitants within the borough 
of Modbury brewing in their houses there any ale or 
beer for sale, ought to grind at his mills in the parish of 
Modhwry^ all the malt used or spent ground by them in 
their said houses, in the brewing of ale or beer for sale, 
and to pity him a certain toll for the >grinding thereof; 
and all^^ed that the defendant was an inhabitant, &c. 
and that on the 1st Januaty 1808, and on divers other 

days between that and the day of exhibiting the bill, he 

« 

ground at other mills. And upon not guilty pleaded, 
the case was tried before Park J. at the last Devon 
assizes, when it was proved by several witnesses, old 
inhabitants of the borough, some o whom had rented 
the mills under the lord of the manor before the plain- 

F S tiff, 



StUurdayt 
Ftbnuarif 1st. 

In an action on 
the case upon 
a custom for 
not grinding at 
plaintiff's mills, 
plaintiff may 
declare gene- 
rally upon the 
custom for a 
certain toll, 
without speci- 
fying the parti- 
cular toll, or 
the consider, 
ation for it, or 
tliat it is a rea- 
sonable toll ; 
and a continu- 
ance of uniform 
payment and 
acquiescence is 
evidence of its 
reasonableness, 
and the Court 
shall judge 
under all the 
circumstances 
what w reason- 
able. 
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1817. tiff, that all the inhabitants selling beer within the 
borough had been used to grind their malt at these 

ngainsi mills, except on pressing occasions, when they obtained 
leave from the miller to use hand-mills ; that a toll of 
six quarts and a pint out of every bag of twenty gallons 
was paid for the grinding ; and that a toll-dish of that 
measure was used to be kept at the mills for the pur- 
pose. Some of the witnesses upon cross-examination 
stated, that the lord of the manor used to find bags for 
the malt. Whereupon it was objected, that the finding 
of bags was a part of the custom, and so the custcHn 
was not proved as laid, but this point being left to the 
Jury, they found the custom as laid. Secondly, it was 
objected that the custom was unreasonable and void, 
because tlie toll was excessive, being nearly one-twelfth ; 
as to which the learned Judge held, that the question, 
whether reasonable or not, was a question for the Court 
and not for the jury ; and a verdict having passed for 
the plaintiffi, 

Gaselec in the last term renewed these objections upon 
a motion for a new trial ; and as to the latter he said, 
that although in many instances it might be for the 
Court to determine as to what should be deemed reason- 
able; yet, in the particular objected to, it was otherwise, 
because the proportion of toll which was reasonable to 
be taken depended on a variety of circumstances, and 
could not be judged of in the^ abstract, and therefore, 
the present was a question for the jury alone; and 
he instanced a case tried at £roit, where the toll taken 
was but one twenty-fourth of a bag, yet ev^i there, the 
custom was sustained with difficulty, by reason of the 
miignitude of the toll. He also took another objection, 

viz. 



Callaeb. 
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viz. that the Plaintiff has declared for a certain toll 1817* 

generally, without shewing what toll, or the consideration • 

for it, and without alleging that it was a reasonable toll ; jtgamti 
and be cited Harbin v. Green, {a) 

PeU Seijt. and Giffbrd^ who shewed cause^ cited 
Drake V. WiggUworth {b) and Coryt(my.Litheb/e{c) in 
support of the custom, and also of the manner of de- 
claring generally for toll without more, as to which they 
likewise quoted several precedents from the entries {d) ; 
and in Qiapman v« Flexman{e)^ it was held sufficient to 
say in this possessory action, ^^ that he had and ought 
to have the toll.'' And they said that usage was evi- 
dence of its being reasonable, because the particular 
reason for it may, from length of time, be difficult to 
assign (/) ; non constat^ that the lord originally might 
not have been put to great expence or inconvenience^ 
so as to lay an adequate consideration for the quantum 
of toll ; and if it might have had a lawful origin, it shall 
be presumed after such a lapse of time that it had. And 
, in every case the question, whether reasonable or not, 
must in some degree depend on the facts, yet this does 
not preclude the Court from judging of that question, 
as reasonableness of time, notice, &c« In Coryton v. 
Ldthebyej the toll was greater than the present, being 
one bushel in every gallon, yet no objection was there 
taken to the quantum. 

(a) Moor, 887. HiA. 189. (6) WiUett 654. (c) 2 Sound. 113. 

{d) RatUtUf action sur case pur nusans a Molyn. Hem^t Plead, 85 — <t. 
FUx. N. B. WrU of Tnsjt. G. 

{e) 8 Ventr. 292. FUx. JV. B, 123. for an ancient watercoune, currere 
cofuuevii. 

(/) 1 Imt. 62. 1 Bl. Com. 77. 

F 4 Gaselee 



Callard. 
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1817. Gaselee and Bayly, in support of the rule, maintained^ 

"^ that although it might be enough to declare generally 

agninsi as to the custoui, yet the alleging a consideration was 
indispensable; and in this all the precedents agreed. 
And they took this difference, that where the question 
was whether the toll was reasonable in its kind, there it 
might rest with the Court to decide; but where the 
question was only as to its quantum, the jury ought to 
determine it under all the circumstances ; and this could 
not depend on usage alone, for then, however, dispro- 
portionate, it might be good. And they said that it 
was remarkable that in all the precedents in which judg- 
ment appears to have passed for the plainti£^ it is 
averred that the toll was a reasonable toll, as in Drake 
V. Wiggleworih, Cert v. Birkbeck ; and in Coryton v. 
Ldthebye where it was not so averred, judgment was 
given for the defendant. 

But the Court discharged the rule, being of opinion, 
upon the authorities quoted, that the plaintiff had well 
declared for the toll ; and as to the reasonableness of it, 
they said, that doubtless long usage and acquiescence in 
one uniform payment was cogent evidence that it was 
reasonable ; and they quoted 2 Inst* p. 222., that ^' what 
shall be deemed in law to be reasonable, shall be judged, 
all circumstances considered, by the judges of the law, 
if it come judicially before them." 
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1817. 



Faithorne against Blaquire and Catherine Monday, 

Febrwary 3d* 

the Wife of Francis Lee. 



ZITTLEDALE shewed cause against a rule nisi for The Court, on 
' motMiif Mt 

setting aside a judgment against the defendant Lee, addcajodg- 
on a warrant of attorney given by her and the other nmtorattoniej 
defendant, she being a feme covert The answer which SJi![!^ij^(^[|^ 
he now offered was that she had, at the time the warrant J^J^^^*^ 
of attorney was executed, been divorced in the spiritual ntemA ei tkon. 
court a mensd et thoro. 

But the court was of opinion that this made no diffe- 
rence inasmuch as she was still under legal incapacity, 
and could have no goods or chattels, and therefore made 
the rule absolute, (a) 



Heath oontra. 



(«) Sec 3 17m. 4* p. 188. 



Giles and Another against Bourne. Tuesday, 

^ February 4ib. 

A SSUMPSIT by the indorsees against the acceptor PUdotiff de- 

jCm. dared that J. 7*. 

^ of a bill of exchange. The plaintiff declared that on ssd Feb! 
one J. Thomas heretofore, to wit, on the 92d day of iSl ^"SJlf* ^^ 
February, in the year 1816, &c. made his bill of ex- 2^'J^ 

quired defimd- 
aot, four n oaths af^r date, to pay at Messrs. F. and Co., Lombard-'Oreet, Ac Do 
demurrer, aaigning for cause that the bill was payable four months after date, but no date 
aaigned to the bill, and that the non-payment by Meurs. F., as well as by defendant, 
not negatived : Held, that the declaration was well, for it shall be intended that it 
dated on the day when it was made, and tlic bill did not purport that Mcmts. V. 
would pay. 

change, 



BODRMK. 



74 CASES IN HILARY TERM 

18 17* change^ directed to the defendant, and thereby required 
— — ^ defendant, four months after the date of the bill, to pay 

GiLU . , '' 

ogainsi him or his order at Messrs. Feres and Company^ Lom^ 
bard Street^ nine hundred and forty pounds, which bill 
the defendant afterwards, to wit, on the same day. Sec 
upon sight thereof accepted ; and that Thomas after- 
wards, to wit, on the same day and year aforesaid, &c« 
by his indorsement ordered the said sum mentioned in 
the bill to be paid to the plaintiffs, and delivered the bill 
so indorsed to them ; and the plaintiffi aver that after- 
wards, at the expiration of tlie time by the bill appointed 
for the pa3rment of the money, to wit, on the 25tli 
of June 1816, the bill was presented to the defendant 
at Messrs. Veres and Co., Lombard Street^ for pay- 
ment, and the plaintifis required him to pay the 
same, according to the tenor; but the defendant did not 
nor would, when the bill was so presented, or at any 
time since, pay the same, but wholly refused, &c. 
Demurrer, assigning for causes that it is stated that 
the defendant was by the bill required four months 
after the date of the bill to pay; but the plaintiflE» 
have not allied any day or time upon which the 
said bill purported to bear date ; and that it is all^;ed 
that by the said bill the defendant was requireid to 
pay the sum specified at Messrs. Veres and Co., in Lom^ 
bard Street^ and that the bill was, on the 25th of 
Jtme, 1816, there presented for payment, but it .is not 
allq^ that the said bill was not paid by Messrs. Veres 
and Co. or by some person iu their behalf, or by some 
person in bdalf of the defendant at the house of Messrs. 
Veres and Co., or elsewhere, on the said twenty-fifth of 
Jim€f or at jsome other time. Joinder. 

Alarryal 
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Marryat in support of the demurrer admitted that the iB17» 
otgection raised upon the first cause had been overruled 
in Hague v. French (a), but he difiered that case from 
Uie present, because that came before the Court on 
writ of error, and in such case the rule is that every 
intendment shall be made to support the judgment; 
whereas on demurrer where the defendant comes in the 
first instance such rule cannot apply. 

But the Court were of opinion that the distinction 
taken made no difference, and that in the present, as well 
as in the former case, it might well be intended that the 
date of the bill was the day on which it was alleged to 
have been made. With respect to the second cause of 
demurrer, the Court observed that the bill did not pur- 
port that Messrs. Veres would pay, but only that the de- 
fendant would pay at their house, and it is averred that 
the bill was presented there for payment, and that the 
defendant was required to pay it but refused. 

Judgment for the plaintiffi;. 

(a) 3 Bo$, 4; PuL 173. 



Metcalfe against Rycroft. Tuadasf, 



COVENANT. The plaintiff declares that by inden- Corenaot B 
on a deed of 

ture, dated 1st August 1825, made between J. Man compoiitioo 
ihers and J. Bf^oft of the first part, B. Bycrofi and the ^^J^^^ 
defendant of the second, and the several other persons ^^^''^^^^^^^ 
whose hands and seals were set and subscribed beinir |? ^ °*™^ ^ 

■etsbitieel 
thereto, for non-peymeDt of an instalment due on a portncnhip debt ; fpr the other partner 
not bebg a party to the deed cannot join in covenant. 

creditors 
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1817* creditors of the said J. Mathers and J. Rycrqfty the de- 
y. fendant (for the considerations therein mentioned) for 

againti himself, his heirs, executors, and ^ministrators, cove- 
nanted with the said several creditors parties thereto, 
and to, and with each, and every of them and their, and 
each and every of their several and respective partners in 
trade, executors, and administrators, that the said Jl Ma- 
therSyJ.Rj/crqfif B.Bycrqft^ and the defendant, their heirs, 
executors, and administrators, should or would on the 
1st oi February next pay or cause to be paid to the said 
several creditors, parties thereto, ov their respective part- 
ners in trade, executors, and administrators, 35. 4<^ in 
the pound, of the several and respective debts of them the 
said creditors^ parties thereto, the farther sum Ss. ^d. in 
the pound, &c., on the 1st of Naoember^ &c. And the 
plaintiff avers that he carried on business in partner- 
ship with one J. Metcalfe, under the firm of Farrar 
and Metcalfe, and that he, together with his' partner, 
were creditors of J. Mathers and J. Rycrqft in the sum 
of 87S/. ; and that he so being creditor subscribed the 
indenture in the name and firm of himself and partner 
viz. Farrar and Metcalfe, and set his seal thereto. 
And he assigns for breach that on the day mentioned 
for payment, the first instalment became due to him by 
virtue of the said indenture, and that Mathers, J. Ry^ 
crqfi, B. Bycrofi, and the defendant refiised to pay him 
for the said instalment. And there was a like breach 
assigned for the second instalment. Demurrer. Joinder. 

ft 

MUner in support of the demurrer, submitted that 
where there is a joint interest in partners in a covenant 
relating to the partnership, they roust all join, although 
all do not execute the indenture, for one of them cannot 

by 
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liy executing separately attract to himself a right of . i817« 
iction independent of the others, if their interest be 
joint; and he cited Vernon v. Jeffries {a\ where, on ag^wut 
demurrer, because two of several partners did not join 
in bringing covenant on articles of partnership, the de- 
murrer was held well, for, it was said, as they were 
named in the covenant, they might join in the action 
though they did not seal. And though one partner 
may release a partnership debt, it is otherwise as to his 
acquiring a title to sue on an instrument under seal. 

Lord Ellenborougu C« J. The defendant is an 
executing party, and he covenants to pay to the several 
parties, or their partners, and he has not done so. No 
other than one who is party to the deed can have a 
right to sue upon it ; the right of suit is constituted 
by the deed; and here the other partner is not a party 
to it 

Abbott J. The covenant is made, between «7. Mathers 
and «7. Bycroft of the first part, B. Bycrofl and the de- 
fendant of the second part, and several other persons 
whose hands and seals are set thereto, creditors of J. 
Mathers and J. Bycroft^ but the hand and seal of the 
plaintiff's partner is not set thereto, therefore he is not a 
party to the covenant. The demand on which this 
action arises is founded wholly on the deed, for covenant 
does not lie without a deed. 

HoLROYD. J. It is true that the defendant covenants 
with the several creditors, parties to the deed, and with 
their respective partners, but the plaintiff's partner is no 

« 

(a) Sit. \ 146. 

party 
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181 ?• PBtrty to the deed, and therefore cannot join in oovenaat, 
which is founded entirely upon the deed. 



MrrcALVc 

against 
Rtcroit. 



Per curiam^ 

Judgment for the plaintiff. 

Ttndal was for the plaintiff. 



Tueadasf, SmITH affoinSt WiLSON. 

Fehnuny 4th. ^ 

Inoovwiant TJJ consequence of the judgment given by this Court 

party of af- in a former action upon this charter-party (see 

^^aT SEasti 487.) whereby it was adjudged, that the plaintif 



nantodlttttke having declared for freight eo nomine^ was not entitled to 

^M^m^the recover, by reason that it appeared, by the declaration, 

^^^^^ that the voyage had not been completed ; the plaintiff 

proceed there- upon the present occasion varied the form of his declar- 

with to JUr^itff f r 

Fiiife, end there adon, by averring, that while the ship was on the coast 

delhrer tbeoiy . 

aiidfeeei?e o( Africa a quantity of gunpowder, fire arms, and war- 
end pmeed ^^ke Stores, was put on board without his knowledge by 
2J^^JJrtofdi»» ^® supercargo, the defendant's servant, in consequence 
^J2J?|'luSr"' ^^ which the ship was, against the plaintiff's will, seized 
there deliver \yy ^[jg officers of the king and sent to London as for- 

theiameend "^ ^ 

end the Toy- feited, and for adjudication, and was detained under 

age, in conii- 
denition of 

which the freighter covenanted to pay lo much per month for freight during the voyage to 
JUT. r. and bade to her port of diidiarge, it is not enough to allege in the declaration that 
the ship, after taking in a cargo in 6. B, and proceeding in part on her outward voyage 
was, against the will and without the default of the owner, and through the act of the super- 
cargo, the servant of the freighter, seised and brought back to London, and detained until 
restored to the owner, in oonseqnence of which she required repair, and which plaintiff 
caused to be done with proper dispatch, and was ready and willing to cause tfie ship to 
prosecute and complete her voyage, and offered her to defendant for that purpose, and 
requested him to ^spatch her, and upon this to assign a breech that defendant refused to 
di^tcfa her, and renounced tfie charter-party and further prosecution of the voyage, apd 
dischaiged plaintiff firom the same, />fr ^vod plaintiff was hindered from endeavouring to 
com pl ete the voyage^ and to earn the money stipulated b^ the charter-party to be paid at 
her port of discharge; for the defendant having once dispatched the ship, there was no 
obligation upon hfan to dispatch her a leoond time. 

such 
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sach seizure until Ist August 1806, when she was Hbe- 1317. 
rated and restored to the plaintiff; and the plaintiff also 



ayerred, that the seizure and detention were not occa- o^abMi 
sioned by any act or default of his, but by that of the 
supercargo and servant of defendant ; and that by rea- 
son of the said seizure and detention, the ship upon her 
liberation required repair to enable her to prosecute and 
complete her voyage, and that plaintiff caused such re- 
pair to be done with proper dispatch, of which defendant 
had notice; and the plaintiff also averred, that from the 
time of the said liberation and repair, he was ready and 
willing to cause the ship to prosecute and complete her 
voyage, and offered the ship to defendant for that pur- 
pose, and requested him to dispatch her. And the 
|)laintiff assigned for breach, that the defendant refused 
to dispatch the ship, and renounced the charter-party 
and further prosecution of the voyage^ and discharged 
plaintiff from the same, per quod the ship was hindered 
from completing or endeavouring to complete her voy- 
age, and earning or endeavouring to earn the money sti- 
pulated by the charter-party to be paid at her port of dis- 
charge. There was a second count, not materially differ- 
ing from the first ; and to these counts were several pleas, 
and a special demurrer to one of the pleas to each count, 
which pleas were similar, and upon which the question 
raised was, whether an interlocutory decree of the Court 
of Admiralty, directinga certain sum to be paid on account 
of fraght, was an answer to the breach assigned. But 
afler the case had been argued at some length upon this 
point by Richardson for the plaintiff, and Marryat for 

« 

the defendant, it was objected to the declaration, that 
the breach was ill assigned, there being no covenant 
which bound the defendant under the circumstances 

alleged 



WiLioir. 



J 
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181 7. alleged in the declaration, to dispatch the ship a second 
time on her voyage, the charter party having made no 

(jHSflifut provision for the events which had happened. The de- 
fendant having once dispatched the ship, if the voyage 
became defeated by capture, he had not covenanted to 
dispatch her again. If new circumstances arose, not 
contemplated by the charter-party, which prevented the 
completion of the voyage, although it might be that they 
were caused by the defendant, and that he might be 
liable in tort^ yet covenant does not lie. 



To which it was answered, that although the Court 
could not imply a covenant, where the intention was not 
apparent upon the instrument that the party should be 
bound, yet any words in a deed which shew an agree- 
ment to do a thing, make a covenant, though they be 
not technically couched in the form of a covenant. 
As if in an indenture of mortgage, there be a proviso 
that if the mortgagor pay the money at a particular day, 
the mortgage shall be void, and there be a bond for the 
performance of all covenants ; this, though it be in form 
a condition annexed to the estate, for the benefit of the 
mortgagor, in order to have his estate again on payment 
of the money, is likewise a covenant by him to pay on 
the day. {a) So if a lessee covenant to repair, provided 
and it is agreed that the lessor find timber, this is a co- 
venant by the latter to provide it. {b) 

Lord Ellenborouc^h C. J. At present the Court 
confine their attention to the question upon the covenant. 
The other point would admit of a great deal of dis- 

(a) Tomiet ?. Chandler, 2 Lev. 1 Itf. {k) 1 RoU, Ab. 518. 

•QMIOA 
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cusston and oonsideratioD. But it is not necessary on 1817« 
this occasion to pronounce what would be the effect of ^ 
a decree of the Court of Admiralty, and payment under Jjf*'^ 
it, with reference to a declaration framed as the present. 
I for one cannot get over the objection, that this is a 
covenant which respects one single adventure only, but 
which is now sought to be extend^ to a second, and 
if to a second, by parity of reason to any number of ad« 
ventures. There has been a performance once of the 
covenants, qyoad the inchoate voyage, and the argument 
is, that this must be renewed toties qiu^ies. It might 
thus be continued ibr such a series of years that the very 
fiibric of the vessel might be worn out before the charter- 
party was satisfied, if we were once to let the parties 
loose firom the terms of the contract We cannot infer 
an obligaticHi from the .particular events that have 
happened. 

Abbott J. I abstain from deciding what might be 
the effect of a payment on account of freight made under 
the decree *oi the Court of Admiralty, because I am of 
opinion^ upon another ground, that this action is not 
maintainable. It appears that the parties contracted 
that the ship should take on board an outward and 
homeward cargo. The declaration alleges that the 
plaintiff took on board from the defendant an outward 
cai^ and that the ship was dispatched on her outward 
vogage, and that having been dispatched, she was dur- 
ing the voyage, in consequence of her having taken 
on board a quantity of gunpowder and other warlike 
stores, seized by the commander of a king's ship, and 
sent home for adjudication. The plaintifl^ indeed,i al- 
leges that he afterwards refitted the ship, but he makes 

V0t.VI* O HP 



WUJKMC 
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^8I7« no mention of tlie cargo, whether it was unshipped 
^ or not, and therefore, so far as it can be coUeeted 

ogqktM from the declaration, non constaty that tlie cargo was 
unloaded. If it were not, the plaintiff might hate 
sailed under the original dispatch for any thing that 
appears to the contrary. When, indeed, we look further 
we find by the pleas that the cargo was taken out and 
sold, and this having been done, the plaintiff requires 
that another cargo should be put on board* I find no 
covenant to do this, and therefore, whether we consider 
this case on the declaration alone, or on the declaration 
coupled with the pleas, the result is the same, that there 
is no ground for maintaining this action. 

HoLROYD J. I am of the same opinion. It appears 
by the charter party that the ship was to take on board 
a cargo either at London or Portsmouth^ and was to be 
dispatched thence to Monte Video, and after delivering 
her cargo there, she was Co receive another, and return 
therewith to England. The declaration alleges that the 
ship was dispatched, and proceeded on her outward 
voyage ; and from that period it became the plaintiff's 
duty to complete the voyage ; nothing further was re- 
quired of the defendant The ship, however, in the 
midst of her voyage, was brought back, and was ulti- 
mately restored to the plaintiff. Hence it would follow, 
(looking only to the declaration,) that it was in the plraw 
tiff's power afterwards to have prosecuted the voyage with- 
out farther delay. But if the pleas are to be taken in aid^ 
then it appears that the cargo was taken out and sold in 
order to pay the sum decreed by the Court of Admiralty 
to be paid on account of freight, and the question arises 
whetlier this was an event in the contemplation of the 
contracting parties. I find ^nothing in the charter-party 

of 
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of that nature, it seems to look only to an outward and 1817. 
homeward cargo. It appears to me, therefore, that cir- — 

, , Smith 

cumstanoes have ansen difierent from those' contem- against 
plated by either party, for which neither has made any 
stipulation. 

Judgment for defendant 



The King against The Township of Catterall. r«in«i£%, 

Febnuay 5tb« 

T T PON appeal against an order of two justices for the Order of r«- 
remoTal of William Wareing^ Betty his wife, and confirmed is 
their two children from the borough of Preston to the SSTMSImrat 
township of Catterall^ both in the county of Lancaster, ''^'^^^^''^^ 
the court of quarter sessions confirmed the order, sub- n^«* >« ^« 

order, and be 

ject to the opinion of this Court upon the followins: emandpated at 

'' ^ ^ ® the time of 

case. making it, if he 

In 1810, George Wareing, the father of the pauper, quired any let- 
being previously settled in tlie township of Inskip with own^righ" ** 
So^werbyf and the pauper being not then emancipated, 
iKTCupied a tenement in Catterall, of the yearly value of 
102« and upwards, for a sufficient time to gain a set- 
tlement. In 1814 he was removed by an order of 
two justices from Claughton to Inskip with Sowerby, 
which order, upon appeal by the inhabitants of Inskip, 
who endeavoured to shew a settlement in Catterall by 
the taking of the tenement above mentioned, was con- 
firmed, the quarter sessions not being then satisfied 
of the value of the tenement. At the time of making 
that order, the pauper was emancipated, but had not 
acquired any settlement in his own right. And it was 
insisted on the part of the present appellant (the town- 
ship of CaUeraS), that the above order of removal of 

G 2 the 
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18 1 7. the father having been confirmed, was conclusive as to 
"~""^ the ^on's settlement, so as to preclude the respondent 

The KiKO 

a;^iHU ^ (the borough of Preston) from shewing a settlement m 

The Township • * . i • j i^ ^ 

ofCATTiaALi.. Ca//^a//, by takmg the tenement above mentioned ; but 
the Court were of a different opinion. 

J. Williams^ in support of the order of sessions, ad- 
mitted that the order of removal of the father having been 
confirmed on appeal, was conclusive as to the father^s 
settlement at the time of its confirmation ; but as to the 
son he took this distinction, that he not being named in 
the order, and being then emancipated, it was not con- 
clusive as to his settlement. And he said that in Rex v. 
Soutkowram (a), this distinction was recognised and 
acted upon in regard to an order of removal- unap- 
pealed from, and it was accordingly held that it was not 
conclusive as to the son's settlement. 

Scarlett contra, maintained the proposition, that an 
order of removal unappealed from, or confirmed upon 
appeal, was conclusive upon the parish on which the 
order is made against all the world, of the settlement of 
the persons mentioned in it, and their families^ deriv- 
ing a settlement from them, though not mentioned. 
And he cited Rex v. St. Mary, Lambeth (&), and Rex v. 
Corsham. (c) And he distinguished Rex v. SotUhowram^ 
in this respect, that not only was the son not mentioned 
in the order, Ji>ut the sessions expressly found that he 
had a setdement elsewhere. 

Lord Ellenborough C. J. I own that it appears to 
me that, in conformity to the rules which are applicable 

(a)ir.ll.9^ (lO«r.Jt91J. {^\\MeU,9W, 

to 
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to judgments in other cases, we ought to quash the 181 7« 
order of sessions in this case. There is no doubt that ^ ^ 

The KiKO 

the son is privy to the father's settlement, it is not pre- asainat 
tended that he had any other at the time of the adju- of Caiteeall. 
dication of the father's settlement, or that he acquired 
any subsequently to it. The question now is, whether 
the son's settlement is to be governed by this adjudi- 
cation, which, as it is a n)atter that regards the general 
municipal regulations of tlie realm, is of universal ob- 
ligation and effect; unless fraud be shewn. This then 
being a fair bona fide adjudication on the subject mat- 
ter, is conclusive as to all the world. The pauper 
either derived a settlement from his father, or he did 
not If not, this adjudication could not affect his set- 
tlement, bat if he did, then is his settlement determined 
by that which has been pronounced with respect to his 
&ther, to which he is privy. 

• 

Batley J. I think as between these parties the 
order of sessions in 1S14 was conclusive. The diffi- 
culty I have felt in coming to this result arose from this 
consideration, lest we should thereby hold the son to 
be bound by an act to which he was not a party, and 
had no opportunity of giving an answer. But this diffi- 
culty is, I think, removed when it is recollected, that this 
is not the son's appeal, and he might have appealed, if 
he had been prejudiced by his removal. If he had 
been the appellant, I should have wished for further 
consideration. As the case now stands, it appears that 
this very question, as to the father's settlement in Cat" 
terallf being in contest, it was adjudged that his settle^ 
ment was in Inskip^ and not in Catterallj and so far I 
think that adjudication was conclusive as it concerns every 

G S other 
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1817. other parish. I forbear, as I have already stated, to give 

«- J. aDy opinion as to the question, whether it would have 

r^^oifuf been conclusive against the individual if he had appealed* 

Toe Townahip 

llfCAZTlJlALL. 

Abbott J. The justices at sessions appear to me to 
have nustaken the law, I think, therefore, this rule ought 
to be madei absolute. It is important that this question 
should be settled on general principles, rather than 
upon nice and subtle distinctions. Now the general 
rule is, that an order of removal, confirmed upon ap-^ 
peal, is conclusive as to all other parishes, as it regards 
the settlement thereby adjudicated ; and it is inunateriat 
as it respects this general rule, whether the child who 
derives the settlement from his &ther be named in the 
order of removal or not. So I think it has been ad- 
judged in other cases. As then the ndjudicadon in 
1814 decided that the parent's settlement was elsewhere 
than in Catlerallj this was conclusive as to the son's 
settlement there, unless it could have been shewn that 
the father acquired such setdement after the emanoir 
pation of the son. 

UoLBOYD J). I am of the same opinion. It was 
decided in Bex v. Si. Maryy Lambeth (a), tha|; an ooder 
of removal unappealed from was conclusive, not only as 
to the settlement of the persons named in the order^ 
but also as to children who were not included by name. 
And that decision, as it seems to me, goes to the full 
extent of the present. There is also a subsequent case 
of Rex V. Rudgely (6), where a feme covert having been 
removed by an order which described her as " widow,*' 

against 
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against which order there had been no appeal, it was 1B17* 
holden conclusive not only as to her settlement but as The Knro 
to that of her husband also. Mr, Justice Grose ob- ^ againtt 

The Townihip 

served, that ^ the question was, whether the former of 
order, by which the pauper's wife was removed to Acton 
TrussM, against which there was no appeal, was con- 
clusive as to ibe settlement of the persons removed by 
the order then in question." He said, ^^ that nothing 
was more convenient in every part of the law than cer- 
tainty, and especially in cases of that kind. That the 
general rule^ that an order of sessions unappealed from 
was conclusive, had been admitted. And that the 
Court waa bounds according to all the authorities, to 
determine that the former order was conclusive not 
only as to the wife but as to the husband likewise." 
Mr. Justice Le Blanc also quotes the same general 
rule aa an admitted one, and remarks, that in JRex v. 
Si. Matyj Lambeth^ though the woman had been re- 
moved as the wife, when in fact she was not so^ yet it 
waa holden that the parses were precluded by the order 
from disputing the settlement again upon a subsequent 
removal. These authorities appear to me to be de- 
cisive, that the order in question having been confirmed 
on appeal^ is like a judgment of ouster, conclusive as to 
all the worldj upon the point of the Other's settlement, 
and of those deriving a settlement from him. 

Orders quashed.^ 



G 4 
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S?'**'^.u The King against Checkets and Others. 

February 5th. ^ 



Indictment 
aSftimt J. by 



^H£ defendant was indicted by the name of George 
the •ddition of Checkctts^ late of the parish of Tredington^ in the 

servant hU\} 

but if J. plead county of TVorcesteTj servant, for a forcible entry, to 

in sbetenient 

he mutt give which he pleaded as follows, viz. ** And now, &c. comes 
lion. George CkeclcettSj of the parish of Tredingtouj in the 

county of Worcester^ labourer, who is above indicted by 
the name and description of George Checketts^ late of the 
parish of Nedingion^ in the county of Worcester^ servant, 
in his proper person ; and having heard the indictment 
read, prays judgment of the same, because, he says, 
that according to tbe^orm of the statute of additions, 
the addition of the estate, degree, or mystery of the said 
George Checketts^ ought to have been made to the name 
of the said George Checketis, in the said indictment; and 
such estate, degree, or myster}', described therein ; and 
this he is ready to verif}', wherefore, inasmuch as no 
certain or sufficient addition of the estate^ degree, or 
mystery of the said George Checketts is made to his name 
in the said indictment, and he is not described therein 
as of any certain or known estate, degree, or mystery 
whatever, he prays judgment of tlie said indictment, and 
that the same may be quashed. 

To this plea there was a general demurrer and 
joinden 

Taufiion, in support of the demurrer, made two points ; 
Ist, that the addition of servant was a sufficient addition 
within the statute 1 H.5. c«5.; 2dly, that the plea was 

ill, ' 
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* 

ill, bj reason that it omitted to give a better addition. 1817. 
As to the first, be admitted that the authority of Lord _ „ 

^ The Kiira 

Ccke (a) and Lord Hale{b\ founded as it should seem J^*^^ 
on ancient decisions (c), was against the sufficiency of the 
addition ; yet if it had been servant to a particular per- 
son, itivould have been well enough (^); and finding 
the Court agreed in this, he went on to the next point. 
As to which he argued from analogy to the rule in civil 
actions, which requires that every one that will abate 
the plaintiiPs writ, must give him a better ; that this plea 
was ill ; for it is not enough for the defendant to say 
that no certain addition is given to him without showing 
what it ou^it to be ; and he cited Warner v. Sir Edward 
Toly [e\ Bex v. Johnson. (/) 

Peaktf cantrd, distinguished Rex v. Johnson in this, 
that it was a pies to the jurisdiction ; and in every such 
case^ in order to repel the jurisdiction of the king's court, 
the defendant must shew a more proper and sufficient 
jurisdiction, fi>r if Ihere be no other, that alone will give 
the king's courts jurisdiction. But the rule with respect 
to pleading in abatement is this, that if the plea go to 
the matter and substance of the writ, he need not give 
a better writ, as if no such vill, &c. {g) ; and by parity 
of reason, if no such addition. But if it were necessary- 

(a) S/iur.668. 

(6j 2Haie*tP.C.\'76. 

(c) Bn, ^5r. jMdiiioni, pi. 5a eitet 5 Sdw, 4. 58. Ibid, ph S5. citc» 
7 Edw. 4. 10. Ibid. pi. 56. cites 14 Eduh 4. 

id) Com. Dig. JtbatemaU, ¥ S6. The Queen ▼. HotkiHS, 2 Ld, 
JRaym. 068. S. C 6 Mod.SS. 

(f) 2 Ld. Btymu 1178. 

(/) 6Bati,5B5. 

(f ) C^. Dig. Matement, T S. ffeme*s Plead. ^ 

the 
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181 7» the defendant has given a better writ, for the plea styles' 
.p. j-^ kim labourer* And this being an indictment, the dei« 
.qg»»g fendant might have come to the court in the first uw 
stance to quash it for want of an addition (a), and may 
still take advantage of it in this manner, notwithstand*^ 
ing he hath pleaded in abatement, because the indict-' 
ment is ill upon the face of it» 

Lord Ellenborough C. J» Whether the defendant 
might have come to the Court to quash the indictment 
without pleading in abatement, or might have demurred^ 
IS not now the question, because he has made his elec- 
tion, and having so done, must be content to abide bjF 
that form which the rules for pleading in abatement 
prescribe* And the question now is, whether the rule 
that a defendant who pleads a plea in abatement^ ought 
generally*to give to the plantifT a better writ, applies to 
this defepdant's plea. I confess that I am unable to 
comprehend the reason why in criminal proceedings the 
party who would object to the want of a pn^er addition^ 
and who mast know what is his pr(^er addition, should 
not be required, as well as in civil proceedings, to dis- 
close tfiat addition, instead of leaving the prosecutor to 
go on in fruitless proceedings. By analogy to all the 
inconveniences that would follow such a practice in civil 
proceedings, he ought not to be allowed to follow it 
upon the present occasion. And I do not agree that 
this case is the same as if there were no addition, for 
there is an addition, though it is a faul^ one. 

Bayley J. The Court will not, as required, give 
judgment in bar upon a plea in abatement; and the 

plea 
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plea is ill, because it does not give a better addition in lfiil7« 
a way that it can be traversed. 



Abbott J* I am of the saaie opinion. It is a loBg 
time since the practice prevailed of quashing an indiclr 
ment for this cause on motion, neither is this a motion 
for thut purpose; and it is a settled point, that or pka 
in abatement the Court will not ^ve judgment 19 bar* 
I think this plea is bad in form, inasmuch as the de- 
fendant; doth not shew his addition at the time in a 
trav^iraabte form, sq as to enable the prosecutor to have 
a fresh indictment 

I^ojLBOYp J. With respect to the quashing of this 
indicUnent, or giving judgment against it, without regard 
to the plea, it is laid down, that if an indictment give 
a bad addition, it will be helped by the appearance of 
the defsndant (a), wd so if there be no addition, (b) 

Judgmeat quod respondeat ouster. 

(a) S InsL 67a (h) Per JTeiling, 1 Sid. 247. 



TbeKiKfl 

agttiHMi 
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Thur9day, G. WoLFF and Othcrs, Assignees of J. WoLff 

Ftbruaiy 6th* 

and J. DoRviLLE, Bankrupts, against Oxholm. 

^^"J^ ASSUMPSIT for money lent by Uie bankrupts, 
government of money paid, and money had and received. Pics 

Denmark pend- 
ing hostilities noD assumpsit At the trial before Lord EUetibarougk 

with Great 

Briiain, whw^- C.J. at the Lofidon sittings after Hilary terra I8I69 
^odi, fflCMDcy there was a verdict for the plaintiffs for 4106/. 105. 6d,^ 
C^t^<!for* subject to die opinion of the Court on the following 
^'*^S"PJ^ case. 

^^'to'Lf*" The plaintiff, G. Wolffy is a native and subject of the 
icquestratcd king of Denmark^ but many years ago was naturalized 

And detained ; . 

and all penom in this country by act of parliament, and has resided 
ed, within three here ever since. He and the bankrupts (who are JSn- 
miuinMrount ^'^ subjects) carried on trade here in partnership, under 
^4Si.^*° the firm of Wo/^ and 2>om%. On the 7th of -Frfrwany 
J^^l.'l.^!^*"** 1800 the defendant, who is a Danish bom subject re- 

of which they *' 

were to be pro- sident in Denmark^ was indebted to the partnership in 

oeedcd against 

inUieEzche. the sum of 2101/. 75. 5d. Sterling for monies paid and 

floer J in con- 

•equence of advanced by them for the defendant in this country, 

then depending and bearing interest at 5 per cent. For the recovery 

!iurt%2^. of this sum Wolffs and Dorville directed their proctor at 

^iu^Umnt^^ Copenhagen to institute proceedings against the defend- 

^^^»*^ ^.^ ants, and accordingly a suit was instituted in the proper 

JTrt/tM subject ^ oj . r r 

was not further court at Copenhagen. In answer to this suit the de* 

piosecuted, and 

the debt was fendant set up some unliquidated claims of himself and 

afterwards paid 

bjthe/>afiuA 

sulncct, at the rate spedficd by the ordinance, to commissioners appointed in virtue of the 

ordinance to receive payment, upon production of whose receipt the Danish court qunhcd 

the suit, — was held to be no answer to an action against the DontiA subject to recover the 

MMM debt in the courts of this countr}*, for the ordinance not being conformable to the 

usage of nations, was held to be void. 

one 



OxHOLMf 
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one Frederick Hage^ against Wolffs and Dorvillej who 1817. 
were thereupon advised by their proctor to assign the 
debt and interest to some friend in this country, in ^gainu 
order that the same might be sued for and recovered in 
the Danish courts in his name, by which means they 
would remove the difficulty arising from the counter 
claim of the defendant and Hage^ but the defendant 
never had any notice of such advice. Conformably 
thereto, an indenture, under the hands and seals of the 
partners, dated 28lh January 1806, was executed in 
LcmdoHy whereby, for the consideration of 25002. therein 
expressed to have been paid to them by Wm. Mount- 

Jbrd of Whitechapelj they assigned the debt and interest, 
then amounting together to 2861/. 145., to Motmiford^ 
urith power to him and his substitute to demand, sue 
ibr, and recover the debt, and to give discharges for the 
same. By the laws of Denmark^ an assignment of a 
debt vests the legal right in the assignee to recover the 

. debt in his own name, as his own property, as well as 
the beneficial interest in the debt Immediately after 
the execution of the assignment, Mountfbrd signed and 
delivered to Wolffs and DorviUe a memorandum, bear- 
ing even date, whereby it was declared that the assign- 
ment was made to him only as a trustee for Wotfffs and 
Dorvitte^ but the defendant never had any notice of such 
declaration of trust, or that the consideration money for 
the said assignment was not really and bonA fide paid* 
Mountfbrd also^ at the request of Wolfffs and DonxUe^ at 
the same time executed a letter of attorney of the same 
date, whereby he appointed their proctor to be his at- 
torney, to demand, sue for, and recover the debt, and 
to give dbcharges for the same. This assignment and 
letter of attorney were shortly afterwards transmitted by 



vnww* 
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ft 

1817. Wotffs and DorviUe to their proctor at Copemhagenj widt 

directions to comineiice legd proceedings against the 

offibui defendant for the reco^^ery of the dd>t. In pursuancis of 
these directions the proctor commenced a suit in the 
royal superior justiciary court there^ against the defends 
ant) at the suit of Mcumtford^ but the defendant kievar 
had any notice of the assignment and letter of attomqr 
having heea transmitted by Wolffi and DorviUe^ or of 
their having given any directions to the proctcnr relative 
thereto. In September 1806 the defendant institnted a 
cross suit in the court against Moimtfordj to which Wo^ 
and DorviUe were made parties, and were served with a 
citation to appear, and aocordin^y executed a proxy to 
enter an appearance* In 1607, whilst these suits were 
depending, a war between Great Britain and Denmark 
commenced, «id a law or ordinance was tfaefeuponi 
made by the government dT Denmark, dated 16th Aik^ 
gust 1807, by which all ships, goods, money, and monies 
worth, of or belonging to JEkgltsh subjects, were de« 
clared to be sequestrated and detained ; and by another 
law or ordinance of the government of Denmark, dated 
9th September 1807, all persons were commanded within 
three days after the publication thereof (wherever it was 
not then already done) to transmit an account of the 
debts due to EngUsk subjects, of whatsoever nature or 
quality they might be, the whole of which were directed 
to be paid into the Danish treasury, and in case of con-» 
cealment the person so offending was to be proceeded 
against by the officers of the exchequer. In virtue of 
this law and ordinance, commissioners were appointed 
to receive the debts declared to be sequestrated ; and as 
a consequence of the ordinance, the suit c^ Mount/brd 

i^inst the defendant was not ferther prosecuted, and 

• 
m 




IN THE FlFlT-SEVXNTH TeAR OF GEORGE III. 9S 

in lft07 the proctor gave information to the commis- ISITi 
nooen of the debt The oommissioners appointed in 
▼irtue of the ordinance of 9th SepUmber^ were authorised 
•mad directed to recrive payment of the debts due to Bri^ 
"Ush subjects from Danish debtors, at the rate of six 
DaniA dollars to the pound sterling, being the tben 
current rate of exchange. The defendant at the date 
of this ordinance, was resident and domiciled in Copen^ 
iageny and so continued till 1814; and on the S7th No^ 
vemher 1819, in obedience to the said ordinance^ but 
without the knowledge or consent of Wclffs and DoroiUe 
OT q£ Mcun^crd^ he Jxmafde paid to the commissioners 
in Danish dollars, at the rate specified, the debt of 
28612. 14f, as^gned to Mounifard^ and a farther sum of 
1244/. 16i. 6d. for interest to that time^ and took their 
Teoeipt for the same; upon die production of which 
die Court quashed the cause depending between Mount- 
Jard and the defendant. At the time of this payment 
die rate of exchange was from forty-five to fifly dollars 
■to the pound sterling. A commission of bankruptcy 
was on the 2d November 1812 issued against J. Wol/f' 
and c7. Doroitley under which they were duly declared 
bankrupts, and the plaintifis Norman^ Martin^ and 
Meyer were chosen assignees. In 1814 the defendant 
feuTiTed in this country and was arrested, and held to 
liail by the plaintiffs for the debt* 

The question for the opinion of the Court was^ 
whether the plaintifis were entitled to recover. 

This case was argued at Serjeants' Inn before Mp' 
chaelmas term last, by Carr for the plaintiffi, and Qiffbrd 
for the defendant. 



For 
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1817. For the plaintiffs three points were made; first, which 

was the principal point, that the Danish confiscatory 

Wolff 

a^insi Ordinance was void, being contrary to the acknowledged 
practice and law of nations, and therefore affording no 
just ground of defence to this action ; secondly, suppos- 
ing the ordinance to be valid so as to cover and protect 
all acts done under it, yet the payment made by the 
defendant appeared from the facts stated not to have 
been a compulsory payment under the ordinance, but 
made by the defendant in order to avail himself of the 
advantage of die then existing state of exchange, which 
reduced the real value of the payment almost to nothing ; 
thirdly, supposing the payment to have been made 
under the ordinance, yet as the defendant was a Danish 
subject, it must be considered as payment made to him- 
self, because every subject of a state is to be deemed a 
party to the ordinances of his own government. The 
following authorities were cited, viz. Fdliott v. Ogden (a) 
on the first point; and on the last Gro^. lib. 2. c. 14* 
s. 1. {b) Puffend. b. 2. c.6. s. 10. (c) Vattd^ b. 1. c 4. 
8. 40. 1 iU. Com. 53. Touteng v. Hubbard, {d) Conxoay 
▼• Gray, {e) 

These positions were severally answered on the other 
side; as to the second, it was dented that a payment 
such as this, which is stated to have been made ia obe* 

(m) 1 H. Mac. 193. 

(h) Hie quoque distinguendotn cememui inter actus regit, qui regii 
sunt, et actus ejusdem priratos. Kanr in regiis actibus qua rex fadt^ co 
looo habenda sunt^ quasi communitas £weret. 

(e) Civitas definitur quod sit persona nx>ralis eoroposita, cujus Tolttiitaa 
cz plurium pactis implictta et unita pro Toluntate omnium habatur. 

(tf) ZBouiPul.99U 

di«Boe 
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ilieiice to the ordinance at the rate specified, and to the 1617. 
persons appointed by th6 ordinance to receive it, and to 
have been bonA fide, could with propriety be called agamtt 
voluntary ; and if not voluntary, but made in satisfaction 
of a suit then depending, under the compulsion of the 
ordinance, it must afibrd a defence to this action, unless 
the ordinance itself were of none effect As to which it 
was urged that there was no difference, so far as it re- 
gards the ri^t of confiscation, between debts and move- 
ables, the latter of which were, by the constant practice 
between hostile states, subject to reprisals, (a) And 
Stat 34 G. 3. c. 79. was quoted as a confiscatory act, 
somewhat of the same nature with this ordinance. In 
'answer to FoUiott v. Ogden, it was observed that it was 
a p^ial law and not an ordinance, like the present, of 
the hostile state which gave rise to that question ; and*it 
was decided upon the principle that the penal laws of 
one country cannot be taken notice of in another (b) ; 
and afterwards this Court, in affirming that decbion, 
did not adopt all the reasons of it, but took a different 
ground, viz. that the confiscatory act was not the act of 
an independent state. As to the third point, it was said 
that the doctrine laid down in Conway v. Gray was not 
applicable to a case like the present, and moreover, it 
bad been much shaken by Bazett v. Meyer (c) ; but ad- 

(a) VatU b. 2. c. 18. t. 344. Ilnd, b. 3. c 5. i. 73. 77. Grot, 
lib. 3. c 8. t. 4. Ergo et ineorporalia jura qu» uDiTersitatis fuerant, 
fi«nt TictorU quatenus relit. Sic Alba victa qu» AVbanorum jura fuerant 
•ibi vindiearunt TUmwnu Unde sequitur omnino liberatos Theuolat obli- 
gadone centum talentorum^ quiim tummam cum ipsi Thdbonii deberent 
jUexander Magnus^ ThdxiTwm dominus factus jure yictorias ipsit do- 
naTeiaft. 

(b) 3 T. It. 733. 

(c) 5 Taun/. 830. 

Vol. VL H mitting 
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1817* mittbg it» then had the plaintiff furnished an ansfrer io 
^ this action ; for he was a natural bom DanCf and nrtr 

^c«am^ withstanding that he might also sustain the diaractor of 

a British subject, the maxim was, nemo potest exuert 

patriam. 

Cur. odo^veM. 

Lord Ell£NBorough C J. now delivered the jud^ 
ment of the G>urt This case was very ably argued , 
before us at Serjeants' Inn. Upon the facts stated^ it 
appears that the aption was brought for the recovery of 
a debt contracted in England^ by a Danish subject resi- 
dent in Denmark^ with a house of trade established here, 
and in a time of peace between the two countries* And 
although one of the partners in that house is a Dam^ 
yet as his naturalization and residence in England enticfe 
him to the benefit of the English laws, we think the case 
is the same in effect as if all the partners in the house 
had been natural bom British subjects. It fnrth^ 
appears, that with a view to deprive tlie defisndant of 
some supposed claim of set off, which he was expected 
to make in the Danish courts against the suit of the 
original creditors, they had assigned the debt to a third 
person in trust for themselves; and that their assignee 
commenced a suit in his own name in one of the courts 
of Denmark against the defendant; who, in order to 
avoid the effect of this assignment, instituted a cross suit 
in the same court against them and their assignee^ to 
which they appeared ; and in this state of things a war 
broke out between the two countries, and no further 
proceedings were had in either of the suits for several 
years, nor until they were quashed upon the application 
of the defendant on the production of the commissioners' 

receipt 
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noeipt mentioped in the case. One of the points in- 18 1 7* 
sisted upon in the argument ibr the defendant was, that ^ 
this assignment and the suit instituted upon it, were ng^intt 
a bar to the plainti&* demand : but we think that they 
cannot have that effect. The assignee could not sue in 
the courts of this country in his own name ; the action 
must have been brought here in the names of the ori- 
ginal creditors, even if they had assigned the debt for a 
valuable consideration; and although the assignment 
gave the assignee a right to sue in his own name in 
Denmarky yet the defendant does not appear to have 
been prgudiced by that measure even there, nor has 
any material consequence resulted therefrom. And we 
consider the case to stand now just as it would have- 
done if no assignment had been made, and if the suit 
in Denmark had baen brought by the plaintiffs them- 
selves, instead of being instituted by their trustees. And 
this- brings us to the consideration of what is the 
material question in the cause, viz. the legal effect of the 
Danish ordinapce of confiscation promulgated on the 
16th of August 1807, and the facts that took place afler 
it, which ccMistituted the main ground of the defence. If 
this ordinance is to be considered merely as a penal 
law, it is clear that the courts of this country ought 
not to taker notice of it, because no country regards 
the penal laws of another. FoUiott v. Ogdeuy 1 H. 
Black. 135. The penal laws of foreign countries are 
strictly local, and a£fect nothing more than they can 
reach and what can be seized by virtue of their autho- 
rity: Lord IjougkborougKs ju(%ment in FolUott v. 
Ogden. But, it was contended, that this ordinance *was 
a jroceeding founded upon and conformable to the law of 
MtiimSf and that as the defendant paid the debt to the 

H 2 persons 
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1817. persons appointed by the ordinance to receive the con- 
y^^^ fiscated debts, he has a good discharge as to the debt 
OzHOLM itself according to the law of nations, to which the mu- 
nicipal courts of this country, as well as of all others, 
ought to give effect To prove that this ordinance was 
grounded upon and conformable to the law of nations, 
two passages were cited from Vattefs treatise, the first 
from book 2. chap. 18. sect S4<4<., where, speaking on 
the subject of reprizals, the author says, *^ Between 
state and state whatever is the property of the members 
is considered as belonging to the body, and is answer- 
able for the debts of the body ; whence it follows, that 
in reprisals they seize the goods of the subject, in the 
same manner as those of the state or the sovereign. 
Every thing that belongs to the nation is subject to 
reprisals wherever it can be found, provided it be not a 
deposit entrusted to the public faith.*' The other pas- 
sage is in book 3. ch. 5. sect 77* ^* Among the rights 
belonging to the enemy, are likewise incorporeal things, 
all his rights, titles, and debts, excepting, however, 
those kind of rights granted by a third person, and in 
which the grantor is so far concerned that it is not a 
matter of indifference to him in what hands they are 
vested. Such, for instance, are the rights of commerce* 
But as debts are not of this number, war gives us the 
same rights over any sums of money due by neutral 
nations to our enemy, as it can give over his other pro- 
perty. When Alexander by conquest becatflTe absolute 
master of Thebes, he remitted to the Thessalians a hun- 
dred talents which they owed to the Thebans. -The 
sovereign has naturally the same right over what his 
subjects may owe to enemies. He may therefore con- 
fiscate debts of this nature, if the term of payment hap- 
pen 
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pen in the time of war, or at least he may prohibit his 1817* 
subjects from payinir while the war continues. To the "I 
proviso at the end of the first of these passages, the against 
author himself immediately subjoins the following words: 
'^ As it is only in consequence of that confidence which 
the. proprietor has placed in our good faith that we hap- 
pen to .have such deposit in our hands, it ought to be re- 
spected .even in case of open war. Such is the conduct 
observed in France^ Englandj and elsewhere, with respect 
to the money which foreigners have placed in the public 
funds.'' Now it is obvious that this reason will apply 
with.ecjual force to a debt owing to an individual in the 
course of commerce; such individual trusted to the 
good faith of the individual with whom he dealt, and to 
the justice of the state of which that individual was a 
subject ; and if it be contrary to good faith for a state 
to confiscate and convert to its own use debts owing by 
the' state itself in its aggregate capacity, it cannot be 
less contrary, to good faith to sequester and convert to 
the use of the state debts owing by its own subjects in 
their individual capacities. The concluding sentence 
of the second passage quoted by the defendant's counsel, 
and which was the main support of his ar^ment, is 
expressed in such a manner as to shew that the author 
himself doubted of the right of confiscating debts due 
from individuals to individuals. He says, ^^ at least 
the sovereign may prohibit his subjects from paying 
while the war continues." And, indeed, this is the 
actual limit of this right, viz. as it operates in personam 
upon the subject of the state, or upon his property^ 
within the reach and controul of such state. And in 
the very next sentence the author further qualifies his 
doctrine, and adds, ^^ But, at present, a regard to the 

II 3 advantage 
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1817* advantage and safety of commerce has induced i^ tlie 
sovereigns of Europe to act with less rigbur iti Ais 

hgtrinst point And as this castom has been generdly re- 
ceived, he who should act contrary to it would Tiolate 
the public faith ; for strangers trusted his sdbjcfcts only 
from a firm persuasion that the general custdm Ivbttld 
be obsei'ved." We have not, hotJever, been able ttt 
discover that there ever was a time when greater rigour 
generally prevailed on this subject, as Vattel appears to 
have supposed. Some instances, indeed, of similar con- 
fiscations in the sixteenth and seventeenth centuries are 
menUoned by Bynierskook in his Qjiestiones Juris PubUd 
et Privaiif c. 7., and appear to be considered by that 
writer as warranted by the law of nations, and available 
to the debtor where payment has been actuaUy enforced 
firom him by the authority of his own government* 
And there was a decision about the middle of the six- 
teenth century by a court at Paris in &vour of a 
Frenchman^ against the claim of a Flemingy to recover A 
debt paid by the Frenchman to the treasury of his own 
country, in obedience to a French decree of this kind 
during a war between the two nations, {a) It could not 
be expected that a French court should decide otherwise 
with reference to a decree of its own government Sir 
Matthew Hale, also, in his Pleas of the Crawn^ vci. L 
p. 95. says, ^^ that by the law of England debts and 
goods found in this realm bdonging to alien enemies 
belong to the kmg, and may be seized by him;'' but 
the books referred to do not furnish an instance of the 
seizure of debts, or a decided case in support of the 

(a) Secueil tCArrAs Notables des Cows Souvermnes de Franeet Arc par 
JohanPepon, Norw. W* Paris, 1601, 4to. 

legali^ 
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legality of sach a seizure. And by the statute oi Magna 18 17. 
CkartOy cap. SO. xnercfaant strani?ers are, upon the " 
breaking out of a war, to be attached and kept without a^amu 
barm to body or goods, until it shall be known how the 
English merchants are treated by the sovereign of their 
state, and if the latter are safe tkere^ the former are to be 
safe here. So that fereign merchants could suffer nothing 
in England unless by way of retaliation and reprizal. 
80 early as the time of Grotius opinions had been 
entertained against the right of confiscating incorporeal 
things; and there is nothing to be found in the great 
work of that very learned author which can give coun- 
tenance to such a right On the contrary, in lib/ixu 
c* 7. J. 4. of the Treatise de Jure Gentium^ there is an 
allusion to the opinion of some ^^ qui dicunt incorporalia, 
belli jwrcy non acquiri ;" and Grotius himself does not 
controvert this opinion in general, but supposes it to 
admit of qualification in the case of a captive slave; 
and aUudes to it in that way, after having remarked 
that, ^ res omnes qua captce fuerant^ cum persona ac* 
quiruntur domino.** But the proposition last mentioned 
does not, in truth, furnish any qualification of the opinion 
to which Grotius alludes ; for incorporeal things cannot 
1)6 taken; and the dominion of corporeal things actually 
taken is in general acquired by the capture of them, and 
the title of the captor to them is not less valid where 
their owner is not taken, than where he is ; as is ob- 
served by Puffendxnffj at the end of the 22d sect, of 
Ub. viii. c. 6. of the Treatise de Jure Naiurali et Gentium. 
At the beginning of that section this learned author gives 
the rule as follows : *^ Circa adquisitionem incorporalium 
in beOo pectdiariter observandum^ ista non adquirij nisi 
atm subjectOj cut inherent^* He then proceeds to notice, 

li 4 that 



OZBOLM. 



104. CASES IN HILARY TERM 

1817* that incorporeal rights may be annexed to corporeal 
"^ things conquered, as to farms, rivers, harbours, towers, 

aqainu and countrics, (but even as to these he observes that 
the nature of the original annexation must be regarded,) 
or to persons; and as to the latter, he distinguishes 
between those who live ^^ extra civUatem in statu mere 
naiuralij* (all whose things he says are taken. with the 
person, or may be, because there is no one to oppose 
it,) and those who live in civitate ; as to whom he says, 
^^ vnde si civis ab hoste captus fuerit^ bona istiusy qua 
simtd capta non Juerunt^ non adquiruntur capienti : sed 
ad eum peroeniunt^ quern leges civiles ad successianem 
xxKobant si iste naturali morte Junctus essetJ* . Now . if 
things belonging to a captive enemy, but not actually 
taken, do not pass to the conquering enemy, how can 
things belonging to a person not made captive be legally 
acquired by an enemy, who is not a conquerer either as 
to the person or the things; which is the case of the 
creditors and of the debt in question ? This doctrine 
of Puffendorffy that " incorporalia beUo non adquiruntur/* 
is fortified by some of the arguments suggested by 
Quintilianj lib.y. c.lO. as proper to have been urged 
before the Amphictyons on occasion of the claim made 
by the Thebans upon the TTiessalians for the payment of 

• 

a hundred talents, lent to them by the nebanSf and 
secured by some written instrument, which Alexander 
had found and seized at the conquest of Thebes^ and had 
given to the TTiessalians^ who were then serving with his 
army. This is the transaction referred to by Vattel in 
the passage before quoted, and from which he seems to 
have deduced the proposition as to the right of con- 
fiscation upon which the defendant has placed so much 
reliance in the present case. In favour of the claim of 

the 
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the Thebansj Q^intilian suggests, ^' non potuisse donari 1817. 
a victore jtiSj quia id demum sit e^, quod ipse teneat ; jus . 

quod sit incarparale^ apprehendi manu non posse** And agpmtt 

OXHOLM. 

again : <^ Non in tabulis esse jus** QuintUian suggests 
ailments in favor of the Thebans only; Puffimdorffj at 
the 23d section of the book before quoted, takes upon 
himself to suggest an answer. But it will be found that 
he puts the argument upon the ground of the absolute 
conquest and subjection of the city and state of Thebes 
and the Thebans. Crrotius, also in book iii. c. 8. s. 4., 
controverts the reasoning of QuintUian on this trans- 
action, but he does so upon the ground afterwards taken 
by Puffendorffi namely, the entire conquest of the Theban 
state. <^ Nam. qui dominus est personarum^ idem et rerum 
esty et juris omnis quodpersonis competit. Qfii possidetur, 
non possidet sibij nee in potestate habet, qui non est sues 
potestatis** And although Grotius mentions this trans- 
action as an instance of his proposition, ^' Incorporalia 
jwroj qua universatis Jtierant^ Jient victoris^ quatenus. 
velit i** he does not draw from it any conclusion as to 
the right of confiscating private and individual debts, as 
Vattel has done. It was admitted that, notwithstanding 
all the violent measures to which recourse has been had 
during the extraordinary warfare, that we have witnessed 
in our own times, this ordinance of the Court of Den- 
mark stands single and alone, not supported by any pre- 
cedenty nor adopted as an example in any other state. 
The ordinance itself, however, so far as we can learn 
from* this case, was not followed up by any practical 
measure of compulsion upon the subjects of JD^nmarA:. 
Nothing in the nature of process against the defendant 
to enforce the payment of this particular debt, nothing 
analogous to the seizure or condemnation of corporeal 

things 
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1817. things taken in the time of war occurred on this oc** 
casion; and although the commissioners appointed 

^gahui under the ordinance to receive the sequestrated monies 
were informed of this debt as early as the year 1807y 
yet the defendant did not pay the money until 18 IS. 
An allusion was made in the course of the argument 
to a statute of our own country, the 84 6. S. c. 79. 
This, however, was not an act of confiscation to the 
benefit of the state, but a measure of policy not less 
generous than lawfiil, by which at the same time that 
the transmission of money to the enemies of tlie state 
was prevented, the money itself was called in, secured^ 
and kept for those to whom it was due, until the return 
of peace should enable them to receive it. Considering, 
therefore, that the right of confiscating debts contended 
for on the authority of these citations from Vatid is not 
recognised by Grotius, and is impugned by Pi^ind&rff^ 
and others, that such confiscation was not general at 
any period of time, and that no instance of it, except the 
•ordinance in question, is to be found for something more 
than a century, we think our judgment would be pr^ 
nant of mischief to future times, if we did not declare^ 
that in our opinion this ordinance, and the payment to 
the commissioners appointed under it, do not furnish a 
defence to the present action ; and if they cannot do this 
of themselves, neither can they do so by the aid of the 
proceedings in the Danish court Tlie parties went 
into that court expecting justice, according to the Aea 
existing laws of the country, and are not bound by the 
quashmg of their suit, in consequence of a subsequent 
ordinance^ not cof^brmahle to the usage of nations, and 
which, therefore, they could not expect, nor are they or 
we bound to regard* 

Postea to the plaintifi. 
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1B17. 



Powell and Another against Parkinson. Thunday, 

Phis was one of nineteen actions on a policy of as- The defend. 
sorance. The seTeral defendants paid into court actions on a 



6L per cent^ and took out summonses to consolidate, ^cefpaid'mo^ 

which the plaintiff's attorney refusing to consent, a °nd ( the piainl 

dge's order was made, after hearing, to stay all further ^g^"^"f ^ 



roceedinffs in the others, until the fifth day of the term consolidation 

, . rule) obtained 

dlowing the trial of the first, in which Gudgeon was f nile for suy. 

ing prooeedinn 

efendant, upon the terms of the defendants admitting in the others 
idr subscriptions to the policy, and the plaintifis' in- trial of one. 
srest in the goods insured, up to the time of the ship's of2heir admit- 
rrival at the island of St. Thomas, in the voyaire insured, *""? *?**' "*t 

» j^'-o "-7 gcription to the 

at the defendants to be at liberty to dispute the plain- po^cy, the in- 

'' ^ *^ . terestofplain- 

W interest in the subsequent part of the voyage; and tiffs, &c.,and 

after w ards 

I case the defendants should reftise to abide the event judgment pass- 
f the trial of the first-named cause, then the plaintifis ant in the case 
bould be at liberty to read the evidence of any witnesses ^ piainU^ 
tien abroad, from the Judges' notes of the trial at the J^^e*ouI^ 
ud first*mentioned cause. The* cause of Powell v. act«pn» *<> corts, 

to the time of 

ludgeon was tried, and a case reserved, upon which the P*y^°s money 

^ * into ooort* ' 

]!ourt gave judgment for the defendant, being of opinion 
liat the imderwriters were not liable beyond the sum 
ud into court Upon the taxation of the defendant's 
osts in that action, the plaintiflEs' attorney claimed, and 
lie Master taxed the costs of the plainti£& in all the 
ther actions, up to the time of the payment of money 
[ito courti which costs amounted to 196/. 175. 4d. 
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1817. 

POWXLL 

against 
Pakkinsok. 



Campbell now moved for a review of the taxatioiii upon 
the ground that the plaintifis had waived their right to 
costs, by having obliged the defendants to enter into 
adniissions, as the condition of obtaining the order to 
stay proceedings, and which admissions were made use 
of by the plaintiffs on the trial of the action against 
Gudgeon. The plaintiffs, tlierefore, having had all the 
advantages of a consolidation rule, ought to be left, as 
to costs, in the same situation as upon a consolidation 
rule, in which they would not have been entitled to 
costs, (a) But 



Per Curiam. There is a distinction between a con- 
solidation rule, where the parties submit to be bound by 
the verdict in one action, and the present case, where 
there is no such submission. And here the plaintiff 
had a good cause of action against the several defendants, 
up to the time of the pa}rment of money into court 

Rule refused. 

(a) BursiaU ▼. Homer, 7 T. R« 372. 



FebuarySih. 

Prisoner com- 
mitted for man- 
slaughter al« 
lowed to gire 
InuI before a 
magistrate in 
the Country by 
reason of his 
poverty, whldi 
rendered him 
unable to ap- 
pear with bail 
in court. 



The King against Josei^h Massev. 

''"PHE defendant having been committed by the co- 
roner for manslaughter, JD. F. Jones in the last term 
obtained a habeas corpus and certiorari to remove the 
proc^eediiigs before the coroner, in order that the de- 
fendant hiight be admitted to bail. And now upon the 
return he moved that the defendant might, "on account 
of his poverty, which rendered him unable to bear the 

expence 
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expence of appearing with manucaptors, be allowed to 1817. 
give recognizance before a magistrate in the country ; -j^Tkiho 
and the depositions having been stated to the Court, the Ho^ut 
Court after conferring with the secondary of the crown 
office, and upon the authority of a former case (a), made 
a rule for taking the recognizance as prayed, the name 
of the ma^strate being inserted in the rule, {b) 

* (a) l/tcsftdtflmaj term, 30 G^. 3. J^Mon.*— -Upon reading the •flBdaTiC 
of Jamet Butler, gentleman, and copiei of the depositiona taken before 
Samuel Ptyee, one of the coronen for the county of Brecon, on view of 
the body of Thomas Jamet deceaied, thereto annexed, 

It is onieredy.that John Price, Evan Emnt, nnd David Price gmng 

■ecurity (to wit, themselves in the sum of 402. each, with two sufficient 

•nreties for each of them in the sum of 201. each) before Hugh Jones, clerk, 

one of hb majesty's justices of the peace for the county of Brecon, for the 

personal aiqpearance of the said J(An Price, Evan Evans, and David Price 

at the next great session and gaol delivery to be holden in and for the said 

'eoonty, than and there to answer to all such matters and things as on his 

-BUjeMy'a behalf shall be objected against them, and not to depart the court 

without leave ; they, the said John Price, Evan Evans, and David Price 

be discharged out of the custody of the keeper of the common gaol in and 

fbr the said county of Brecon as to their commitment for killing and slay- 

- ing the said Thomas James, 

On the motion of Mr. FrankUn, 

By the Court. 
' (6) As to bailing for manslaughter generally, see staU 1st WesimmsieT^ 
Beg V. Dalian, 2Str, 911. i^esr v. Magrath, lb, 1242. 
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1817. 



Thursday, DoE, ou the Demise of Batten, against 

MUBLE83« 

In ejectment TN ejectmeilt for two closes of anible land and pas- 

by the vender ^ . , 

ofatenntold ture. Called Huish% situate at Thorrtfalcon^ in the 

a^nsr&ede- county of Somerset^ tried before Hohrcyd J. at the last 

fendant in ex- • ^i ^i 

ecution, it is assizes, the case was thus : 

SSt^*th^ The plaintiflF claimed as purchaser of ^ term, seiaed 

/./a. without and sold bv the sheriff under a writ of fi. fiu ; and in 

proving a copy "^ 

of the judg. order to shew his title, produced a lease 1 4th February 

ment. And 

wheteitap- ITfiS, from H. JV.Porfman to AMurless (the defends 

pcared that the 

term bad be«i ant's &ther) of the premises in question, for ninety-nine 

Sn^ant'sfa- years, determinable on three lives, of which the de&nd- 

TO^hisdeaSr* ^^^^ remained, and proved that the father died about 

intestate, his^ seven years ago intestate, and that his son, J. B. Murless 

tmd and took (brother of defendant) entered and was possessed until 

adnunistnuion, ^ 

and was pos- his death, about two years ago, and produced letters of 

sesaed till his 

death, and that administration, granted to J. B. Murless^ to his father's 
defendant, his estate. The plaintiff also produced an indenture of the 
ed, and ^ by ^^^ J^^ 181 4*, between the defendant and Robert and 
Sl^^dSe^cU ^- ^- ^^^^^ (relating to other premises also leased to 
ant and B. M. ^^ defendant's father by H. W. Portman) which re- 

(ooncemuig *' ' 

other premises) cited that the defendant was the legal personal repre- 

it was recited ^ ^ o ir r 

that defendant sentative of the said J. B» MurlesSf and he conveyed as 

was 1^^ per- 
sonal represent- such an equity of redemption to the said IL and H. W. 

Held, that this Meade. The defendant was proved to be then and to 

cISmw^S^ have been in possession of the premises in question ever 

H^ldiidte! ^^"^® *® ^^* ^^ *^- ^' Murless. The writ off. fa. 
fendant. founded on a judgment obtained by Robert Meade 

against the defendant was put in, and it was proved that 

the 
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tlie premises in question were levied under it; and a 181T* 
bill of sale firom the sheriff to the lessor of the plaintiff^ 



was pat in and proved. And upon excepticm taken^ Barm 
that a copy of the judgment ought to be produced and Muatisa, 
proved, the case of Doe v. Thorn (a) was cited in an- 
swer, and the learned Judge over-ruled the objection, 
but reserved the point, and there was a verdict for the 
plaintiff 

Moor for the defendant, renewed the objection in the 
last term, upon a motion for a new trial, and quoted 
CrUb. Evid. 9. that in ejectment upon an elegit, the 
pbdntiff must prove the judgment as well as the writ 
He also objected, that there was no su£Scient evidence 
to shew that the term was legally vested in the de- 
fbidant. 

Ijens Serjt and Bca/ly now shewed cause, and as to 
the last objection they contended, that the recital in the 
indenture of 1814, coupled with the defendant's pos- 
session, was evidence against him, that the interest in 
the term was vested in him as the legal representative 
of his brother, who derived it from his &ther. As to 
the other objection, they took this distinction, that where 
the action is brought against the defendant in execution, 
it is enough to produce the writ; aUier if the action be 
against a stranger; in support of which they quoted, 
several cases. (6) And they said that the authority 
which the sheriff hath by force of the fi. ia. is complete, 
so that if he sell under it the sale is good, notwithstand-* 

(a) jinUf ToL i. 4f 5. 

(6) BriUon^. Cole, Salk,409. Lakvi. MUn, I Ld* Reufm, 739, Mbu^ 
tin ▼. Fadgtr, 5 Bttrr. 898S. H^man ▼. littf S E^ N. P. C% 9L 

ing 
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18 17. ing the judgment be reversed (a) ; but it is otherwise of 

a sale under a capias utlagatum^ or delivery upon de- 

BATTxir git. Wherefore they concluded that in tlie present 

Mu&Lxss. case the sale under the writ was a sufficient title to the 

plaintiff's lessor. 



Moor^ contra, argued, that the plaintiff could only 
cover upon the strength of his own title, and, therefore, 
was bound to shew that the term seized and sold by the 
sheriff was legally vested in the defendant ; for of what- 
ever force the writ might be in other respects, it surely 
could not authorise the sheriff to transfer any other than 
the defendant's property. Now possession is properly 
evidence of a fee, which cannot be taken under 9.Ji»/a.y 
and the defendant might well be the legal personal re- 
presentative of his brother, as recited in the deed, or 
even his executor, or administrator, and yet not have 
the term, because he would not as such represent his 
father, from whom the term was derived ; and if he bad 
not the legal but only an equitable interest, this would 
not be seizable under this writ, [b) As to the other 
point, he said that this difference would be found in 
all the cases cited, viz. that the defendant in execution 
was plaintiff and the sheriff or his vendee was defend- 
ant; and the doctrine laid down in those cases as to 
proof, was referable- to that particular position of the 
parties to the suit. 

Lord Ellenborough C. J. The defendant being in 
possession, the law will refer that possession to a right- 

(a) 2>yer,365« pi. 24. JJoe's case, 5 Rep. SO h, 3lannmg*n cu^ 
8 Rq>. 96. Goodyere ▼. Irux, Cro. J, 246. 
(6) Scott ▼. Scholey, 8 JEbif, 467. Burden v. Kennedy^ 5 AOh 759. 

ful 



IN TH£ FlFTY^SEYENTH YBAR OF GEORGE IIL 

fill rather than to a wrongful title ; and there is a course 1817. 
through which that title may be lawfully derived, viz. ^^ ^^ 
by supposing the defendant to be privy to the term Baimit 

ogtanst 

granted to his father. Now it appears, by a recital in Mynutiii 
one of the conveyances to which the defendant is party, 
that he is the l^al personal representative of his brother, 
who was administrator to the father; whence it may be 
presumed, as against him, either that he obtained ad- 
ministration dff bonis non to his father, after the brother's 
decease, or that he took the term by assignmeut from his 
brother. The defendant, then, being in possession, 
ander an apparently legal title, and the term having 
been seized and sold under a fi. fa. against him, the re- 
maining question is, whether it is sufficient for the vendee^ 
in an action to recover possession from him, to shew the 
writ only, or whether he must also prove the judgment. 
A distinction seems to have been taken in former cases, 
that where the litigating party is the party against whom 
the judgment has passed, it is not necessary, as in the case 
of a stranger, to shew more than the writ. The writ is 
primdjade evidence of a judgment to which the party 
lit^nt being privy might have complained of it to the 
Court if wrongful ; but not having so done, it must be 
taken as good against him. 

• Bayley J. I am of the same opinion. One objection 
is, that the term which it appears was granted to the 
defendant's father was not shewn to have become vested 
in the defendant ; but I take it that possession was primd 
facie evidence against the defendant that the interest in 
•the term had become vested in him. If his possession 
were referable to some other title, it was for him to shew 
it, for this must be a matter lying within bis knowledge. 
Vol. VI. I As 
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1817. As the evidence now stands, there is, I think, a primi 
"~~ facie case, that the defendant was in as assignee. The 
Battkn next question is, whether the plaintiff was boand to pro- 

agrtitiii 

Mu&Lxwi duce a copy of the judgment. Now the cases of Lake 
V. Biliers and Martin v. Podger give the rule, that where 
the action is brought by the person against whom the 
fi. fa. issued, it b not necessary for the sheriff to produce 
a tepy of the judgment, but that it is otherwise where 
the action is brought by a stranger ; and the reason for 
this seems to be, because the party against whom the 
judgment has passed might nave applied to set it aside^ 
if there were error attending it; and if he omit to do 
so, it is presumed, from his acquiescence, that the judg- 
ment is right. Now taking this to be the rule, it ap- 
plies, as it seems to me, as well to a case where the 
vendee of the sheriff is a party, as where it is the sheriff 
himself, and where he is plaintiff as well as where he is 
defendant. 

HoLROYD J. {a) I am also of the same opinion. By 
the conveyance in 1814, the defendant professed to as* 
sign some interest, which he held as the legal personal 
representative of his brother; and his being in posses- 
sion of the premises in question would, as it seems to 
me, be evidence to charge him as assignee. Upon the 
other point; as this was an execution against the defend- 
ant himself^ he might have come to set it aside, if there 
had not been an available judgment to support it; in such 
a case, therefore, I take it to be settled, that the writ 
alone is sufficient title to a bondjide purchaser. 

Rule discharged. 

^ (a) Abbott J. left Uie court pending the arguuMnu 
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1817. 



Birch against Gibbs and Another. Friday, 

February 7tb. 

IN covenant the plaintiff declared that by indenture he Where pWntiff 
■^ ^ declared in co- 

demised to the defendants certain lands and premises Tenant on a de- 

. • •It niise of tofirfif 

m the said indenture more particularly mentioned and and the demise 

, , •• • r waa of off that 

described, and assigned tor breach the permitting the pine or pared 
boundaries adjoining the premises to bt: injured and un» fff^^^^cm" 
dermined. and also the taking away, at the end of the ^*^ ^ **[*' 
term, part of a brick-kiln belonging to the premises ; H«l<* ***** *^ 
and upon non est factum^ the indenture being produced ance, for one 
at the trial before Park J. at the last Bristol assizes, it fy the term 
appeared to be a demise of all that piece or parcel of 
ground and premises^ containing by estimation about one 
acre., "Whereupon it was objected that there was a vari- 
ance, the demise being of a piece of ground in the sin- 
gular, whereas the plaintiff had declared on a demise of 
•lands in the plural ; and for this cause, on the authority 
of Hoar v. Mill {a)% which was cited, the learned Judge 
directed a nonsuit. A inile nisi for setting aside the 
nonsuit having been obtained. 

Lens Seijt and Gaselee shewed dause, and quoted 
Pool V. Court (i), that in assumpsit it is a variance if the 
assumpsit be laid in consideration of the defendant's 
b^g tenant to the plaintiff of lands situate in one parish, 
and the lands are situate in that and another parish. 
Also, in Pitt v. Green {c) a mis-recital of the name of 
the premises was held &tal. But 

(a) Ante; toI.It. p. 47a (6) 4 Taunt* 700. (c) 9 East, 188. 

■ 

12 Per 
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1817. 

Birch 

agahut 



Per Curiam » Lands is a word of general import^ 
and means the same thing as land ; and however you 
may subdivide any portion of it, still it is capable of 
being denominated lands; for by this term in common 
parlance is not meant a plurality of pieces; one piece 
will satisfy the term ; and herein it differs from the word 
bouses. 



Pell Serjt. was to have argued for the rule. 

Rale absolute. 



February lOtk, 

The juriadic- 
tion of jutdoet 
under the 
55 G. 5. C.115. 
upon an in- 
formation for 
selling ale, &c 
by retail with- 
out a licence, 
b not taken 
away by 48 G. 8. 
£.143. 



The King against Drake and Another. 

TJPON a rule nisi for a mandamus to Dr. Drake and- 
another, two justices for the county of Lancaster^, 
to receive the information and complaint of one Horton^ 
who prosecutes as well for the poor, &c., as for himself 
agamst J* Diggle for selling ale and beer by retail with- 
out being duly licensed, and to proceed to hear and 
adjudge thereon ; the question was, whether the justices 
had jurisdiction ; and the Court enlarged the rule on 
the last day of last term, directing a case to be stated 
for their opinion upon that point, which case was stated 
as follqws : 

The informations exhibited by the prosecutor were 
founded on the statute 35 G. S. c. 113. s. 1., which im- 
poses a penalty of 20/. on any person selling ale or beer, 
or any other exciseable liquors, by retail in his, her, or 
their house, out-house or yard, garden, orchard, or 
other place, without being duly licensed so to do. The 
second section gives jurisdiction to one or more justice 

or 



Dkake, 
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or justices of the peace of the county, riding, division, 1817* 
or place where such o£Pence shall be committed, to hear _ ^ . 

■^ The KiKo 

and determine the same in a summary way. The ^amtt 
seventeenth section provides, that the prohibition shall 
not extend to persons selling ale or beer in booths, or 
other places, at the time and place of holding any law- 
ful and accustomed fair. 

. The justices contend that their jurisdiction is taken 
away by the statutes 48 G. 3. c. 143. s. 5., and 46 G. 3. 
C.112. S.I.; the prosecutor contends that the juris- 
diction of the justices is not affected by these statutes, 
the provisions of the 35 G. 3. c. 113. not being made for 
the protection of the revenue merely, but as regulations of 
general police, and that, at all events, the subsequent 
statutes do not extend to an offence committed where 
this was. (a) 

The question for the opinion of the Court is, whether 
the jurisdiction of the justices under the stat. 35 G. 3. 
c. 113., is or is not taken away by any subsequent 
statute. If the Court should be of opinion that it is not 
taken away, the rule to be made absolute ; if the Court 
should be of opinion that it is taken away, the rule to 
be discharged. 

This case was argued on Saturday the 8th instant, by 
Parke against the rule, and by J. Williams in support 
of it. 

Cur. adv. vuU. 

, • 

Lord ELllenborouoh C. J. On this day delivered 
the judgment of the Court. In the case of The King v. 

(a) The information against Diii^ was for selling ale and beer bjr 
retail at BagOate within a certain booth, shed, or other structure, then and 
itanding used and occupied bj him, without a licence. 

I 3 Dr. Drake, 



Daaxi. 



118 CASES IN HILARY TERM 

18 17. Dr.Drake^ which was before the Court on Satutdcg 
rj^^ j^ last, the Court intimated an opinion that the mandamus 
T\TiVt ought to go ; but on account of the importance of the 
consequences to the individuals who were the immediate 
objects of it, seeing that, in case the Court should not 
put a proper construction upon these acts, they would be 
exposing the magistrates to actions of trespass (to which 
it is much to be desired they should not be exposed, 
unless the Court were satisfied they ought to take cog- 
nizance of this subject), the Court took time to consider 
of the matter, and having looked into it, they are of 
opinion that the mandamus ought to go. It is a man- 
damus founded upon the stat. of 35 G. 3., which subjects 
to a penalty of 20/. any person who shall sell beer by 
retail without being duly licensed so to do; and the 
question is, what is the licence which the person oug^ 
to have in order to satisfy the words of the act, ^^ being 
duly licensed." It has been contended, and we think 
properly, that he ought to be furnished with two 
licences; first, a licence from the magistrates necessary to 
authorise a person to keep an alehouse or place of 
public resort ; and likewise an excise licence or autho- 
rity for the sale of exciseable articles. The question is^ 
what was the licence which, at the time of passing this 
act of the 35 G. 3., was necessary. A licence was ne- 
cessary not only for the purpose of the revenue, but a 
licence had been from the earliest times necessary to be 
given by the magistrates, part of whose jurisdiction and 
authority it was to grant such licence. This act passed 
in the year 1795. There was a case before the Court in 
the year 1790, The King v. DctameSj which was not cited 
in the argument, but which we have looked into since, in 
which it was solemnly held, on much discussion, that the 

licence 
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licence of the magistrates was necessary to be united with 1 8 1 ?• 
the spirit licence, which was the licence in that case, and ,^ _ 
that it was essential to a person's being considered as ^f°^ 

duly licensed to have that licence from the magistrates. 

# 

That was the case of The King v. Dawiies which occurred 
in the year 179O5 five years before the act in question. 
No act whatever passed in the interval between 1790 
and 1795, nor any thing to vary the law as it stood 
when the case of the Kir^ v. Dowries was under con- 
sideration, where the licence of the magistrates was 
thought to be necessary ; nor do we find any thing from 
the year 1795 down to the year 1808 (the 48th of 
O. S.), when that act passed upon which, as operating 
by way of repeal of the 35th of 6. 3., the argument is 
founded. Now so far from repealing the licence which 
was held in the King v. Downes, in the year 1790, to 
exist (the licence to which this penal clause in the 35th 
of G. 3. refers), there is in the 48th of G. 3., what was 
<x>mmented upon on Saturday^ the provision that the 
commissioners of excise are to grant licences for selling 
ale, and so on, and that persons are. to be authorised to 
keep a public house in this form ; and then there is the 
iana of the magistrates' allowance, as it is called, in the 
mar^n ; but it is, in fact, in its form a licence by the ma- 
gistrates, authorizing the person to whom it is granted 
to keep a common inn, alehouse, and so on : — ^^ We do 
hereby authorise and empower such a person, at such a 
sign, to keep a common inn, alehouse, or victualling 
house, and to utter and sell in the house in which he 
now dwelleth, and in the premises thereunto belonging, 
and not elsewhere, victuals, and all such excisable li- 
quors as he shall be licensed and empowered to sdl 
under the authority of and permission of any excise li- 

I 4 cence :" 
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1817» Cence:" — so that his authority which emanates from the 
^_ magistrates and authorises him to keep a public house^ 

The Kiiro 

against authorises him only to keep it for the sale of such 
liquors as he shall be authorised to sell in it under an- 
other licence^ which is necessary to give him full autho* 
jity to sell those liquors. The 48th of G. S., therefore! 
80 far from being a repeal of the S5th of G. 3. is a con- 
firmation of it, and recites the very terms in which that 
licence is to be granted by the magistrates. Much argu- 
m^it has been built upon the stamp ; it is argued that 
the stamp which used to be af&xed to the magistrates* 
licence is taken away, and that the stamp duty is now 
affixed upon the excise licence. But the stamp duty is 
perfectly collateral and unimportant as connected with 
this subject There is, therefore, the licence of the magi- 
strate, which has existed almost from all time, at least from 
a very remote period of antiquity, which has never been 
taken away, which was recognised by the Court in th^ 
fullest manner in the Kifig v. Downes in the year 1790, 
which was carried into effect by the d5th of G. 3., which 
act requires a person to be duly licensed, and no alter- 
ation as to what is duly licensed having taken place 
since the year 1795. But the act of 48 G.3. having 
furnished an interpretation of the act of 35 G. 3., aqd 
carried it into fuller effect by stating what shall be the 
very terms of the licence of the magistrates, how can it 
be considered that the licence of the magistrates is 
wholly unnecessary? That is negatived both by the 
language of all these statutes, and the express inference 
from the authority of the case^ I have referred to, of the 
King V. Downes. We, therefore, think there can be no 
doubt that in order to constitute a due licensing, there 
must concur the licence of the magistrates, and that the 

persons 
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persons here having no such licence, the magistrates XSl?. 

ought to receive the informations and to proceed upon " ' 

them in the manner prayed by this rule. agqinsi 

Rule absolute* 



Rede against Fabr. iroiu%, 

February 10tfr« 
T^EBT on bond dated 7th December IS 13, in the A promo in a 

penal sum of 6000/., and the plaintiff set forth the (whereby ^ 
condition, whereby (after reciting that he, by indenture ^"adl^rtSl^, 
bearing even date with the bond, had demised to James t^l^^\ 
Cmtdon certain lands and tithes situate at Letherimham *?*!,*{*''• "°* 

^ ihaU be uoiMud 

and Hooj in the county of SuffbUcj for twelve years from ^^ ^^^ ^y« 

•' '^ "^ after the day 

the 1 1th of October then last, at the yearly rent of 59^^ whereon it is 

11 1 1 r ^ T . ^ reaenred, (al- 

payable upon the 11th of October m every year; and though not de* 
that the defendant and Robert Fiskcy in order to secure lease shall be 
to the plaintiff the regular payment of the said rent, had ^ethTlttwe 
agreed to enter into the said bond), it was conditioned J'^iyJ^J 
that if Cuddon, or the defendant, or Fiske should pay of his having 

^ -^ overstaidthe 

the said rent at the day and place named in the said in- ^orty days al- 

lowed for pay- 

denture, the bond should be void ; and the plaintiff ment ; and in 

debt by If nor 

assigned for breach, the nonpayment by Cuddon^ or the on bond given 

defendant, or Fiskcj of the said rent at the day and defendant in a 

place; and that on the 11th of October 1815, 182A 75., JStoiS for"*"*" 

parcel of one year's rent (the residue being satisfied), ^^^^ 

was in arrear. y^ Pfr* ^^ 

Honed m said 

The defendant craved oyer of the indenture, whereby !«««» plainUff 

may assign for 

the said rent was reserved payable as aforesaid to the breach, non- 

payment of 

plaintiff at his mansion*house at Barrham, ^* provided al- r«it at the day 
ways, and these presents are upon this condition, that if out shewing a ' 
&e said yearly rent of 5S2/., or any part thereof, shall be ^^^ 

unpaid 
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1817* unpaid by the space of forty days next after the day or 
_ time whereon the same is hereinbefore reserved (although 

«fWM< not demanded), then this demise, and every articki 
clause, and thing herein contdned shall cease, deter- 
mine, and be utterly void to all intents and purposes, 
any thing herein contained to the contrary thereof 
in any wise notwithstanding;" and Cuddon cove- 
nanted to pay the said rent at the time and place ap- 
pointed, and according to the true intent of the said 
indenture. Wheroupun the defendant pleaded that after 
the making of the indenture, and before the commence- 
ment of thb suit, and before the 11th October 1815, to 
wit, on the 11th October 1814, 432/^ parcel of the said 
rent aforesaid for one year dien. elapsed, became due, 
and remained unpaid by the space of forty days and 
more, to wit, for the space of fifty days next after the day 
whereon the rent was reserved, whereby the said in- 
denture^ and every article, clause, and thing therein 
contained, as also the said bond, ceased, determined, 
and became void; and that afterwards Cuddon gave 
notice to the defendant not to pay the plaintiff any rent 
under the lease. 

« 

Replication that Cuddon fraudulentiy and without 
the consent, and against the will of the plaintifl^ with- 
held firom him the said arrears of rent by the space 
of forty days, and upwards, next after the 11th of 
October 1814, for the purpose thereby, as iar as in 
him lay, of making the lease void ; but that the plain- 
tiff never did in any way assent thereto, or re-enter on 
the said demised premises, or do any act to make void 
the said demise^ or to enforce or confirm the said sup- 
posed forfeiture ; and that Cuddon hatii since paid, and 
the plaintiff hath accepted the said arrears of rent; 
and that Cuddon since the supposed forfeiture accrued, 

to 
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to wit, on the 12th of Odober 1815, paid to the plaintiff, 1817. 
and he accepted from Cuddon^ subsequent rent, to wit, 
349^ 13s., remainder of the sum of 532/., for one year's 
rent accrued to the plaintiff on the 1 1th of October 1815, 
and that after the 11th of October 1814, and after the 
expiration of forty days then next following and con- 
tinually hitherto, Cuddon hatli held and enjoyed, and 
still holds and enjoys the demised premises under and 
by virtue of the said demise. 

Demurrer assigning for cause that the plaintiff, in his 
replication, attempts to put several and distinct matters 
in issue, and matter wholly immaterial. Joinder. 

Giffbi'di who argued on Friday last in support of the 
demurrer, did not address himself to the replication, 
which seemed, as agreed on botii sides, to be multifarious 
and bad, but he took exception to the declaration, that 
the plaintiff had not laid any demand of the rent, without 
which, ' more especially where a surety is concerned, a 
penalty is not forfeited (a) So in the case of re-entry, 
or a nomine jkstks. (b) 2dly. He argued in support of 
the plea, that the lease was void immediately upon non- 
payment of the rent for forty days. And he took a dis- 
tinction between a proviso for re-entry in a lease for 
years, and a proviso that the lease shall be void ; that in 
the one case an entry is required to determine the lease^ 
but not in the other ; aUter of a condition annexed to 
an estate of freehold, for there, though the condition be 
that the estate shall cease or be void, yet is an entry 

(a) Sir B. GrManCt caie, Ho6. 82. 1 BdU Abr. 46a pL 10. 17. 
^eccot T. Sherett Cro» JS/tx. 828. Chapman t. Chapman, Cro. Car. 76. 

(6) l/aimd*8 caw^ 7 JRep, 28 6. tecond resolution. Owen, 111. per 
Popham C. J. 

necessary. 



Faui» 
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1.817* necessary, because an estate of freehold cannot begiii 
nor end without ceremony, (a) And a lease which is 

iigwm ipsojacto void by the breach of the condition, cannot 
be made good by any acceptance afterwards (6); much 
less can this lease be set up where nothing subsequent 
has been done to give a colour to it, and where the 
defendant being oply a surety, it is enough for liim to 
shew that the liease has by the contract of the lessor 
himself, become void. 

The Court adjourned the hearing of the argument on 
the other side; and now, when Richardson for the plain- 
tiff, was about to address the Court, 

Lord Eli^enborough C. J. delivered judgment. The 
Court have looked into the cases and authorities cited, 
and are of opinion, that the proviso does not vacate the 
lease entirely, although it does as against the lessee. It 
does not follow, even where leases are vacated by act 
of parliament, as bishop's leases, or leases made with- 
out the consent of dean and chapter, that they may not 
be enforced by persons who are not privy or acting in 
contravention of any law. In this case, as to this pro- 
viso, it would be contrary to an universal principle of 
law, that a party shall never take advantage of his own 
wrong, if we were to hold that a lease, which in terms 
is a lease for twelve years, should be a lease determin- 
able at the will and pleasure of the lessee ; and that a 
lessee by not paying his rent should be at liberty to say 
that the lease is void. On this principle, even if it were 

(a) Co, LUU 214 h, 

{b) Sir MoyU Finch\% case, Cro.MHz. 2Sa S. C. Jfoor, 291. Aji- 
iian/*8 case, Z Eep. 64. b, 1 RoU. Abr, 475. pi. J. Ibid, 476. pL 2. 

not 
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not borne out so strongly as it is by the current of . IS1T% 
authorities, it would be sufficient to hold that the lease 
was only void as against the lessee, not against the 
lessor. In Co. Lttt. 206. b. it is laid down : << If a man 
make a feoffment in fee, upon condition that the feoffee 
shall re-infeoff him befcMre such a day, and before the 
day the feoffor disseise the feoffee, and hold him out by 
force until the day be past, the state of the feoffee is 
absolute ; for the feoffor is the cause wherefore the con- 
dition cannot be performed, and therefore shall never 
take advantage for non-performance thereof. And so . 
it is if ^. be bound to B. that J. S. shall marry Jane 6. 
before such a day, and before the day B. many with 
JanSf he shall never take advantage of the bond, for 
that be himself is the mean that the condition could 
never be performed. And this is regularly true in all 
eases.^ If that be a principle of law, that a party shall 
not take advantage of his own wrong, then a lessee shall 
not avail himself of his own act to vacate his lease. 
As to a demand, we do not think that any was necessary, 
inasmuch as the rent was to be paid at the house of the 
lessor. What sort of a demand can the lessor make 
at his house if the lessee is absent? This objection, there- 
fore^ cannot apply to a case where time and place for 
payment of the rent are thus fixed by the instarument. 
On these grounds we are of opinion, that there ought 
to be judgment for the plaintiff, {a) 

(a) If JLbe bound by obligation to B. that the son of J. ifaaU tmre 
B. for teren yean, if B, take him, and after, within the term, command 
him to be gone from him, the obligation is not forfeited. 22 Ed> 4. 26. 
{Vin. CondUion, Q. c.) 

8o where the condition of an obligaftion was, that the obligor should 
surrender a certain copyhold, and also should suffer the obligee and his 
hdrt peaceably to enjoy the land without interruption of any one ; the 

obligee 



1S6 CASES IN HILARY TERM 

1817« oUigM enterad, and afttr, on non-payment of rent, the lord evictod him 
•cooniUng to the custom : Held, no breech, beceuie it wm tho act oC 
the plaintiff hlmidf • 

So if i thing to be perlbrmed by a condition cannot be performed with* 
out the presence of the obligee, his absence shall ezouse ; as to make 
feoffment to the obligee, if he be not present, performance b excusedt 
19 A*. 4. S5. (Vm. Omditiim, V. c) 

See also Zh^ ▼« Bandks, ^J^anu i Aid. 40U 




Manda!^, JeFFEEY OgoinSt M*TaGGART. 



A trustee under 
the54G:& 



ASSUMPSIT brought by Jeffery as trustee of tbe 
c 1S7. (fto<c* sequestered estate of one Mackenzie^ a bankrupt iB 

SaU2 a^ .gd». .h. d#.*n, (. .«»4«« «dd«. i. 
ftr a cfaoae in London\ to recover the balance of an account due to 

the estate of the bankrupt. The defendant had paid to 
the plaintifl^ as such trustee^ part of the account. 

At the trial before Lord EUenborough C. J., at the 
sittingif in this term, it was objected that the stat 54 6.^ 
c. 137* upon which the plaintiffs authority was founded, 
did not enable him to sue for this balance, it being a 
mere chose in acdon, which by the law of England is 
not assignable, and so was not transferred by the act; 
and his Lordship being of this opinion, directed a 
nonsuit. 



Scarlett now moved to set aside the nonsuit, and he 
referred to sect 26., whereby so soon as the nomination 
of the trustee is confirmed, he shall then have a right to 
call for and take into his custody, all books, accounts, 
vouchers of debt, securities and other papers and docu- 
ments relative to the estate^ or to the afiairs of the 

bankrupt, 
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JsrraRT 



bankrupt, and to account with and discharge the interim 1817« 
manager, and likewbe to take such legal steps as may 
be e£Eectual for recovering possession of the estate and 
effects, wherever situate ; and by sect 29. the court is 
to ordain the bankrupt to execute and deliver proper 
deeds of conveyance or assignment of his whole estate 
and effects, and in all events, whether such deed be ex- 
ecuted or not, the whole estate and effects, of whatever 
kind, and wherever situate (in so &r as may be con- 
sistent with the laws of other countries, when the effects 
are out of Scotland)^ shall be deemed and held to be 
vested in the trustee, for behoof of the creditors, and 
the Court shall declare every right, tide^ and interest, 
which was formerly in the bankrupt, to be now in the 
trustee, for the purposes aforesaid. Whereupon he 
contended that the act was in its language comprehensive 
enough to pass a chose in action. 

Lord Ellenborouoh C.J. I have looked into the 
statute with great anxiety, because this is a question of 
considerable moment, and it came upon me at the time 
by surprise; but I cannot find any words conveying to 
the plaintiff a right of suit. The utmost extent to which 
the language of the act can be carried, is to a right of 
property. What may have been the intention of those 
who framed the act I will not say ; but it is certain that 
the act contains no expressions large enough to convey 
the right contended for. I take it for granted that the 
framer of the act was aware of the law of England 
touching the assignment of a chose in action ; I cannot, 
therefore, suppose that the legislature had a larger ob- 
ject in view than what they have accomplbhed. 

Abbott 



Mi 
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iSl^^ ' Abbott J. We cannot but notice the proviso in the 
' 29th section, " in so far as may be consistent with the 

agamsi , laws of Other countries when the effects are out of 
ScoOand:* 



Per Curiam^ 



Rule refused. 



Tueaday, 
Febnttay llth« 



Upon avowry 
forratetmade 
on plainti£E«' 
lands under 
S0G.5,c 47. 
(local and per- 
sonal) whm 
plaindfis were 
nonittitedt it 
was held that 
defendant was 
not entitled to 
a writ of en- 
quiry of da- 
mages, the act 
only giving 
treble costs. 



GoTOBED and Another against Wool and 

Others. 

T) EPLEVIN. Avowry and cognizance under the stat* 
50 G. 3, c. 47. (Local and Personal) that the goods 
were taken as a distress for rates made by the com- 
missioners, under the said act, on certain fee lands id 
the occupation of the plaintiffs. The plaintiffs pleaded 
in bar, and issue having been joined thereon, notice of 
trial was given, and the cause came on for trial at the 
last Cambridgeshire assizes, when the plaintiffs not ap- 
pearing, were nonsuited; and the jury did not assess 
damages, &c. It was moved in the last term, on 
behalf of the defendants, on the authority of Dewett 
V. Marshall (a), that a writ of inquiry should issue to 
ascertain die amount of the rates and fees mentioned in 
the avowries and cognizances, 8cc., the value of the dis- 
tress, and to assess the damages. 



Blosset Seijt. and StorJcSy who now shewed cause, re- 
ferred to sect. 37., which enacts that, ^^ If the plaintiff shall 
be nonsuited, the avowant shall recover treble costs, for 



(a) S BU Rep, 921. S. C, 3 WU$, 442. 



which 



Wool, 



IN THE FlFTY-SEVEMTH IFeaR OF GEORGE III. 11^9 

which he shall have the like remedy as where costs by 181 7. 
law are awarded." And they said that at common law -*^— 

Goffouo 

no dimageSfOr costs were recoverable by a defendant in ^ff^ 

replevin^ but these were given by the 7 H.S. c. 4. s. $• 

and 21 H. 8. c.l9. 5.3«, and they extend only to customs 

and services, damage feasant, or to other rent, but not to 

an avowry for an amerciament by a court-leet (a), or for 

a nomine poTUBs and, therefore, if in such cases damages 

were given, the judgment would be reversed, {b) As to 

the authority cited contrd^ it is observable that the 

43 Eliz. c. 2. s. 19. gives treble damages as well as costs, 

and also a writ of enquiry to assess them, so that it is 

very dbtinguishable from the present; and Humfreys v» 

Mitddle{c)i where the writ was also allowed, was au 

Avowry for damage feasant But here the act gives 

nothing more than treble costs. 

The Court here interposed, by enquiring of Scarlett^ 
{who was in support of the rule,) if he could sh^w that 
the defendants were entitled to damages, for unless that 
were the case, this rule could not succeed ; and Scarlett 
bdng unable to maintain this, the Court discharged th^ 
role. 

{fl) Porter t. Gray, Cro, JSfis.SOI*, contra Cro. J. 520, 
(6) BulL N. P. 57. 
(tf) ComberbAU 
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^!^^uih. '^^^ ^'^^ against The Inhabitants of St. Johh 

the Baptist, Margate. 



Upon indict- 
ment for not 
repairing a 
highway, re- 
mored by the 
prosecutor, if 
the Judge at 
.^^i^^ cer- 
tify that the 
defence was 
ftivoknis, the 
prosecutor ihall 
have his oosts^ 
notwithstand. 
ing the defend- 
ant bath ob- 
tained a rule 
nisi to arrest 
the judgment. 



HTHE defendants were indicted at the Daoer sessaoos 
for not repairing a highway, which indictment was 
removed into this Court by the prosecutor, and tried 
before Lord EUenborougk C. J. at the last Kent assixes^ 
when his Lord«hip certified that the defence was fri- 
volous. Afterwards the prosecutor obtained a side-bar 
rule to tax the costs, and the defendants also obtained a 
rule nisi for arresting the judgment* And it was moved 
on ff former day in this term to discharge the side-bar 
rule^ because of the rule for arresting the judgment. 

Martyatf Gumeyy KnatdeSf and Espinasse^ who shewed 
cause against the rule for discharging the side-bar rule^ 
quoted the 13 G.S. c. 78. s. 64*., which empowers ^^ the 
Court before whom any indictment shall be tried for not 
repairing highways, to award costs to the prosecutor, to 
be paid by the persons indicted, if it shall appear to the 
said Court that the defence made was frivolous ;" whence 
they argued that the awarding of costs was entirely col- 
lateral to the judgment, so that if judgment should be 
arrested, nevertheless costs must be paid. And althou^ 
it has been held that costs cannot be taxed for the pro- 
secutor under the stat. 5 W. 4r ^* if judgment be 
arrested, that is because the statute only gives costs if 
the defendant be convicted (a) ; but where the defendant 
after verdict against him, died before the day in bank, 
so that no judgment could be entered up, yet costs were 



(a) Bern t. Turner f 15 Mati, 571. 



allowed. 
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allowed. (a) And it has been adjudged upon the statute 
now in question, that the Judge at Nisi Prius^ and not 
this Court, is the properyorum for the awarding of costs, 
and that this may be done by the Judge's certifying, {b) 

Ckitty contra, argued that *^ the Court before whom 
any indictment shall be tried," meant the Court in which 
it shoidd be effectually tried, that is, in which the issue 
should finally be brought to judgment; which inter- 
pretation of the words he said was a very reasonable 
and probable one, considering that the legislature must 
have contemplated that the great majcHrity of these in* 
dictments would be tried at the quarter sessions, and ia 
the courts below, where judgment would also pass. 



1817. 

The Kino 

againU 
T1ielnhabii> 

ants of 
St. John ths 

B«pciit» 



Lord Ellenborough C. J. The act says, ^ If it 
shall appear to the said Court (i.e. the Court before- 
wbom. any indictment shall be tried) that the defence 
made was frivolous ;'' it therefore puts an instance from 
which it may easily be understood that the Court in- 
tended was the Judge before whom the issue was to be 
tried* Here it appeared to the Judge tha^the defence: 
wa&frlvolous^ and he lias certified accordingly, which is 
tantamount to awarding costs ; for the Judge at Nisi' 
Pfius cannot strictly adjudge them; that must be don^, 
as here moved, by a collateral act*. 

Bayley J. The function of the Judge at Nisi Prius: 
in thia respect is similar to that of an arbitrator, who. 
awards costs^ and then the Court proceed upon that 



(a) Sex T. Fmrnom, 8 T. R, 409. 

(6J Bex T. Chaddertoth 5T.IL 278. Rex T. difton, 6 T. R. 544i 
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1817* award. The Judge before whom thb indictment was 
"""""" tried, has certified that the defence was frivolous, or, in 

The KiKo 

atpxitut Other words, that the defendant ought to pay the costs. 

The Inhabit- . o r .^ 

ants of What power does the act give to this Court to control 
Baptist, the award of the Judge; these costs are unconnected 
with the fate of the judgment, and are not made de- 
pendent on it Nor is there any hardship in this upon 
the defendant, because he might have objected before 
trial, in respect of a matter which would go in arrest 
of judgment, and thereby have avoided the expence of 
a trial. 

Abbott J. The act, as it seems to me, means a trial 
at the assizes or sessions, or at Nisi Priusy upon removal 
of the indictment, as the case may be; and it em- 
powers the Court where trial is had either to award costs 
to the prosecutor or to the person indicted, according as 
it shall appear to the Court on the one hand that the 
prosecution was vexatious, or on the other that the de- 
fence was frivolous. 

HoLROTD J. I am of the same opinion. If the ob- 
jection now pending upon the rule for arresting judg- 
ment, which is made the ground for setting aside the 
rule for taxing the costs, had come earlier, as it might 
have done, it would have saved, if the objection be well 
founded, the prosecutor from the expence of going to 
trial where it appears the defence was frivolous. There- 
fore, whether the objection be good or not, it is reason- 
able that the prosecutor should have his costs, because 
the expence of a trial, to which there has been a fri- 
volous defence, has been occasioned to him by the d&> 
fendants not taking the objection on demurrer. 

Rule discharged. 
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Goodwin against Lugar. ir«fnej«%, 

UPON a scLfa. guare executianem non^ the defendant Upon a rule to 
appear to a 

in error on Saturday the 1st of February gave a $cire facias 
rule to appear; and on default being made, at the ex- thntmwm, 
piration of four days, including Sunday, signed judg- ^ intennedl^ 
ment It was moved by Spanhie to set aside this Jj^i^^kooed 
judgment for irregularity; and Parke, who now shewed J***"^**^*u-ci| 
cause, admitted that upon rules for judgment, Sunday , the plaintiff in 

error is entitled 

though it be an intermediate day, is not reckoned; but toUTtr 
he took a distinction as to this writ, that it was only a 
proceeding to compel the plaintiff to assign errors, and 
therefore the rule here was to be assimilated to a rule to 
declare, in which case Sunday is reckoned as a day un^ 
leas it be the last 

But upon reference to the Master, 
Abbott J. (the only Judge in Court) said it was the 
settled practice upon these rules to exclude Sunday. 

Rule absolute, (a) 

(a) See Waihen y, Bcaumoni, 11 East, 271. 



Bell against Alexander. f^^^isou 

A SSUMPSIT for goods sold and delivered, and upon The plaintiff 

IlL ° cannot treats 

the money counts. Plea to the two first counts pieaasanuL. 

lltYf and fiffii 

(for goods sold) judgment recovered in the court of jud^nt* uof 
exchequeri and as to the others, payment and satisfao- p^bly a £ak 

K S Uon. P^ 



•% 
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tio 1. The plaintifi' having signed judgment as for want 
of a plea, it was moved to set the judgment aside for 
irregularity. 

Storks shewed cause, on the ground that these were 
sham pleas and merely for delay, which was evidenced 
by their driving the plaintiff in taking issue upon them 
to two distinct modes of trial, they might, therefor^ 
properly be treated as nullities ; and he cited Penfcldy* 
Hawkins (a), DraycoU v. PiUdngton. (J) 

JP. Pollock^ conird, contended that the pleas were re- 
gular in form, and if the matter were doubtful whether 
they were sham pleas or not, the plaintiff should not 
have signed judgment of himself^ but should have 
moved the Ck)urt for that purpose, {c) 

Per Curiam^ unless the inference be irresistible, the 
plaintiff is not at liberty to take upon himself to pro- 
nounce that the plea is a nullity. 

Rule absolute. 



(a) Ante, toL ii. 606. (6) Ante, toLt. 518. 

(c) BUwUt T. Hartdent 10 East, 237. 



JMmafylSth. 



Phillips against Bruce and Others. 



ThetAidntiff ^SSUMPSIT. The four first counts were oH four 
t^t M fir bills of exchange, the first of them bearing date 

tfttLji^bT' 1st of May 1816, and the others after that date, aUd tlui 






*"* four last were money oounta. 



Flea 




Bftvci. 
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' Plea as to 10002., part of the sums in the four last 1817. 
counts, nan assumpserunt i and as to the promises in the 
four first counts, that plaintiff on the 14th ofMarchj in 
the 66 G. 8., in the mayor's court, filed hb bill in a plea 
of debt against the defendants for 4002., and talUerpro^ 
eessunh that on the 1st of jfyrU it was ordered that the 
defendants should pay 400/. into court, and that they 
accordingly paid the same, which on the 2d of Jpril 
the plaintiff accepted, with taxed costs, in discharge of 
the action, and concluded with a verification. And as 
tb 8002., residue of the sums in the four last counts, 
diat the plaintiff in Easter term 56 G. 8* impleaded de- 
fendants in the exchequer of Ireland in trespass on the 
cue on promises to the damage of the plaintiff of 
1^0002* for not performing the very same identical 
promises and undertakings in the last fom: counts men- 

I 

tioned as to the last mentioned sum, parcel, &c., and 
taliter processum, that plaintiff afterwards, in the same 
Easter term, recovered against defendants 8002. for his 
damages, &&, as by the record, &c., which judgment still 
remains, &c. 

Judgment having been signed as for want of a plea, 
and a rule nisi obtained for setting this judgment aside, 

LaweSf who was against the rule, insisted that it was 
obvious upon the &ce of it that this was a sham plea, 
and merely for delay ; for as to that part of it which 
relates to the judgment in the mayor's court, the judg- 
itient is prior to the date of the bills on which the cause 
of action arose; and the whole plea is calculated to per- 
plex and to produce diversities of trial upon the several 
issues. And notwithstanding that it was tii]ged by 
Scarlett and Conn/n in support of the rule, that the plea 

in 



m 
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in ^v^ry psfft of it did in effect tender an is^ue to the coon- 
try, wd that it amounted to accord and satisfaction, and 
though perhaps it might be exceptionable in point of 
form, it was not therefore necessarily a nullity, yet 



Per Curiam* It is a palpable sham plea. A judg- 
Qient recovered before the cause of action accrued, can 
never be in satisfaction of the cause of action, and, be- 
sides, the whole frame of the plea is manifestly contrived 
to introduce perples^Uy and enhance the costs. The in-* 
ference doubtless must be strong and pregnant, and 
almost irresistible before the Court will pronounce that 
a plea is a sham plea, and so it is here* And th^ Court 
advert^ to the old rule^ viz. that counsel should set 
their hajods to the boolqf delivered to the Judges, which 
was anciently sp ordered, that the Court might not be 
troubled with frivolous pleas. 

Rule discharged^ (a) 

(a) See Pierce t. Blake, Salk* 515. IbitLf Anon, 5^7. Soiomont ▼• 



fMnada^f 
^e6nMvy lath. 



Day against The Signer of Writs. 



ThtSthXo- HTHE Attorney-general appeared in the last term 
bolidaj It tht against this rule, which called on the signer of writs 

Signer of Wriu ^ ^^^^ cau^e why he refused to sign a writ of attacb- 
^^^^^^ ment on the 5th of November, and why he should not 

pay the costs. And the reason assigned for this refusal 
lyas, that the 5th of November was a holiday, established 
by the act 3 Joe. L c.l., and. that it had been constantly 
kept as such, by his predecessors in office, altboug)i, on. 

particular 
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particular occasions, exceptioils had been made. The iili. 



Bat 



Attorney-general referred to a case which was before 

the Court of C. P. yesterday, in which he said that .mi^ 

T1i»8iflMrof 
Upon a similar rule against the sealer of the writs, the Wnti. 

Court discharged it with costs, referring the party to 

his action if there were any good cause of complaint. 

And he distinguished the present from the case of 

Sparrcm v. Cooper [a\ because there the o£Scer had 

exacted an extra fee for opening the seal. 

BaMantyne^ in support of the rule, observed, that it 

'bad been stated by Blackstone J. in Sparrow v. Cooper j 

that there are only three allowed holydays, viz. Candle^ 

masj The Ascension^ and St. John the Baptist^ and he 

cited Pater v. Croome, (i) 

I 

The Court after observing that it was not stated 
n^;atively that the application to the officer was not 
made during the time of divine service, said that as this 
was a matter which regarded the general practice of the 
courts in Westminster Hall, it was desirable to confer 
with the other Judges before they pronounced judg* 
ment. 

Cur. adv. vuU. 

Lord Ellbnborouoh C. J. on this day delivered 
judgment This was a rule which was argued in the 
last term, calling upon the signer of the writs to shew 
cause why he refused to sign an attachment of pri- 
vily on the 5th oT November i and why he should not pay 
the costs. The stat Sjac. l.c.l.s. 2., requu^ <<'that 

(a) Slack, Rep, 1914. (6) 7 T. R. 356. 

aU 
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1817* all persons inhabiting within the realm of England shall 
always upon that day diligently resort to the parish 
dgabui church or chapel accustomed, or to some usual church 
w3m, or chapel where the morning prayer shall be used, and 
then and there abide orderly and soberly during the 
time of prayer." By this statute, therefore, the sub- 
jects of the realm generally are only required to be pre- 
sent at morning prayer, on the 5th of Naoember. The 
privil^e of the officer then is this, that as he cannot be 
attending at both places at the same time^ his absence 
from office shall be allowed to him during the period of 
morning service; he cannot, however, claim any ex- 
traordinary fee for neglecting the statutable duty, in 
&vour of any particular suitor* In this case it does not 
/ appear that any particular fee was claimed, and the rule 
does not, like the rule in Figgins v. fVUlie^ 2 Bl. Rep. 1186., 
call upon the officer to reimburse the plaintiff his da- 
mages, which the Court thought was not the proper 
. subject of a summary application. Nor does this rule^ 
as in Sparrow v. Cooper^ seek to have refunded any 
extraordinary fee which the officer has exacted for seal- 
ing the writ on this particular day. The above case, in- 
deed, related to St. Bamaba^ day, as to which it does not 
appear how it ever came to be considered as a holyday, 
for there is no mention of saints' days in the statute^ 
unless it was by reason of its having been in the earlier 
part of the reign of George the Second, the day on which 
the King's accession fell. This case relates to the 5th 
of November^ which is recognised, as before mentioned 
by the statute, as a holyday for a certain portion of the 
day, viz. during divine service in the mornings which 
the officer ought to be attending; and as he cannot 

fairly 
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fiurly be expected at both places at the same time, where 1817* 
two duties conflict, the lesser must give way, and con- 
seqnently he must be exempted from the performance a«amsr 
of it. In this case I have already observed, that no - Wmi. 
sum of money was exacted as a fee for the performance 
of the duty, therefore there is mothing for the rule to 
operate upon as to costs ; it is not usual to allow them, 
when nothing in the shape of civil or criminal justice b 
prayed. The Court, therefore, think that this rule 
ought to be discharged without co$ts, . 



Maitland against Mazaredo. wednttd^p 

^ « February ISth. 

JUDGMENT was recovered in Htlaru term, and .a A writ of •nor, 

V . although baU 

writ of error sued out in the vacation, and bail put thcrato do not 
in and excepted to, but did not justify* Before the day ^„T t for St 
for their justifying, the defendant was surrendered in ^^°^tz- 
discjiarge of his bail; and in this, term moved for his ^^^''"^ 
discharge, by reason that he was supersedeable, not 
having been charged in execution within two terms next 
after such surrender. 

Scarlett and JP. Pollock shewed cause, and denied that 
the defendant was supersedeable, within the meaning of 
the rule H* 26 G. 8. (a), inasmuch as a writ of error was 
depending, although the defendant had neglected to com- 
plete his bail thereto ; wherefore it was unnecessary for 
the plaintiff to proceed to charge him in execution. 

(a) 8m alto Big. T. S Gm. 1. 

LUaedale 
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wii* UtUeiale contri^ cited Fisher v. M^Namara{a) to 

_-" . shew tihat notwithstanding the allowance of a writ of 

' 'J^?^^ . error, the plaintiff may charge defendant in e^cecutioDy 

otherwise he will be supersedeable. 

But per Curiam. The defendant shall not take ad- 
vantage of his own neglect, and place the plaintiff in a 
worse situation than if he had gone on and completed 
his bail in error. The rule says, in case no writ of 
error be depending^ but here a writ of error was de- 
pending. And convenience agrees with the letter of the 
rule* for otherwise the plaintiff might be compelled to 
proceed, and to incur poundage, (b) 

Rule discharged, 

ft 

(a) 1 Pm. if* Py/r. S92. {h) .<<Mof/ J. had left the Court. 



MEMORANDUM. 

During this term William Firth, Esq. was called Ser- 
jeant, and gave fbr his motto — ^^ Ung Loi, Ung Rof, 
Ung Foi." 
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ARGUED AND DETERMINED isn. 



IN THS 



Court of KING'S BENCH, 



IN 



Easter Term, 

In the Fifty-seventh Year of the Reign of George IIL 



MEMORANDA. 

In the preceding vacation, the Lord Chief Baron 
Thomson died at Bath^ and was succeeded by Mr. 
Baron Richards^ who took his seat as Lord Chief Baron 
on the first day of term ; and 

On Tuesday the 6th May^ Sir William GarratD^ knight, 
His Majesty's Attorney-General, was called Seijeant, 
and gave for his motto *^ Fas et jura^^ and was ap- 
pointed to succeed Mr. Baron Richards^ and took his 
aeat in Court accordingly* 

In the course of the term, Sir Samuel Shepherd^ knight, 
His Majesty's Solicitor-General, was appointed Attorney- 
General; and 

Vol. VL L Robert 
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1817. Robert Giffbrdi esquire, was appointed His Majesty's 

Solicitor-General, and on the lOth'of Jlf^jr took his seat 
within the bar, and was afterwards knighted. 



TkUTBdayt 



Abbott J. sat in the Duchy of Lancaster Court, for 
the first time, to take , bail under the provisions of the 
act 51G.S.C.II. 



Tkurtdayt 
Jtpril 24th. 



Jacob against Joseph Hart. 



•* 



AbiUofei- TNDORSEE against the acceptor of a bill of ex- 
change was M^ 
drawn by m»- change, drawn on the Sd of Aj)ril 1815, by Moses 

onthecorre- Hart, OH the defendant, payable twelve months after 
^^e'pfeced- ^^^ ^® J' ^J/^s or Order, — accepted, payable at 
at«id"ontedury '^'''^^^^» St. Mary^Axe^ London. Plea, non-assumpsit. 
when drawn, ^^ ^j,^ ^^ial before Lord EUenboromh C.J., at the 

and earned by o ' 

the payee to London sittings, the case was thus : — 

defendant for 

acceptance, who The body of the bill was in the hand-writing of 

accepted it^ no- 
ticing the mis- MycTS^ the payee, who drew it on the 3d of AprU^ 

tftke * ailer<> 

wards the ^ut by mistake dated it the Sd of March^ it being 
Smmuniaulon intended that it should bear date on the day when 
er^aitered'the' ^^ ^^^ dra^n. Myers handed it to Moses Hart^ who 
date to the day signed it as the drawer. Myers then took it to the 

when drawn, ° *^ 

and acquainted defendant for acceptance, who observed the mistake^ 

defendant with 

what he had and that the date should have been the Sd of Aprils 

doDe^ who ap- 

Itfored the but accepted it with the date of the 3d of Maixh. After- 
the biil was ne- wards MyerSj upon communication with Moses Hart^ 
SndMRtl'at^the altered the date to the 3d oi April; and upon seeing 
nquiit of ^Q defendant soon afterwards, told him what he had 

piytt^ that he 

%Miild make it 

Miblt in Londonf added to his acceptance the words, ** payable at Mr. A. Itaach Sami 

Bwy Axe, Lmuion : '* Held, that a new stamp was not required on account of either of 

done^ 




Hart. 
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done, when the defendant said ^^ that is right." About 1817* 
nine months after the bill was drawn, and before it had " 

Jacos 

been negotiated, Myers requested the defendant, for his oRomu 
convenience, to make the bill payable in London^ and 
then the words "payable at "Mr. A. Isaacs^ St. Mary' 
Axcj Londorij^ were added by the defendant 

At the trial before Lord Ellenborough C. J., Toppings 
for the defendant, objected, that these alterations ren- 
dered the bill a new bill, and required a fresh stamp. 
But the objection was overruled, and a verdict was found 
for the plaintiff. 

Topping now moved for a new trial, or to enter a non- 
suit, renewing his objection ; but 

Th^ Court were of opinion that as the alteration of 
the date was in furtherance of the original intention of 
the parties, and to correct a mistake, this did not make 
it a new bill {a) ; and as to the other alteration, inasmuch 
as it was made with the acquiescence of the acceptor, and 
the stamp-laws did not impose any duty on an acceptance 
quft acceptance, this objection did not hold, {fi) 

Rule refused, (c) 

(a) See ITerthaw v. Cbx, 5 Esp, N. P. C 246., and Brutt t. Pictnrd, 
lB.iM.N.P.C.37. S.P. 

(&) Quane as to this last point, since the case of Bowe t. T&ung, 
^tJSrod. 4* Bmg. 165. But see stat 1 & 2 G. 4. c. 78. s. 1. 

(c) SSiark.N.P.C^S, 
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1817. 



Friday, 
JprUSSth. 

L, being in- 
debted to plain* 
tiff*, and about 
to sell his pro- 
perty by auc- 
tion, gare an 
order in writ- 
ing ugned by 
bim, and 
addressed to 
defendant (the 
auctioneer), 
'* to pay to 
plaintiff, out c€ 
the produce of 
the sale of his 
goods and fur- 
niture, 200L 
and interest, 
from QSdJune 
last, due to 
pbintiff*on 
warrant of at- 
torney, and 
also 1 KMl due 
to plaintiff for 
goods sold, for 
which several 
sums the re- 
ceipt of plain- 
tiff to be de- 
fendant's dis- 
charge:*' Held, 
that this order 
required an 
inUod bill 
stamp. 



Emly against Collins. 

A SSUMPSIT for money had and received. Plea, 
non-assumpsit. At the trial before Abbott J. at the 
last Hants assizes, the case was thus : — 

Larkman was indebted to the plaintiff and being 
about to dispose of his property by auction, signed 
the following paper, addressed to the defendant, the 
auctioneer employed by him to effect the sale : — 

" Please to pay to Mr. S. Emly from and out of the 
produce arising from the sale of my household goods 
and furniture, and other efiects, at the Blue Posts Itm^ 
Broad Street, Portsmouth, which you are about to sell 
by auction, the sum of 200/., and interest thereon firom 
the 2Sd of June last, due to Mr. Emh/ from me on 
a warrant of attorney; and also the further sum of 
110/. 9^., due to the said S.Emly from me for goods 
sold ; for which said several sums of money the receipt 
of the said & Emly shall be your discharge. 

" T. Larkman, Nov. IS. ISIS.*" 
(Addressed to the defendant.) 

This paper was delivered to an agent of the p1ainti£^ 
and by him to the defendant, who promised to pay the 
money, and sold the property by auction, the proceeds 
of which were sufficient to pay. 

It was objected that the paper ought to have been 
stamped with an inland bill stamp; and the learned 
Judge being of that opinion, directed a nonsuit, with 
liberty to the plaintiff to move. 

Moore 



COLUNS* 
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Moor^ accordingly moved to enter a verdict for the 1817* 

plaintiff, and he referred to stat 55 G. 3. c.lS^.sched. — — 

... . E*^^ 

part 1., which describes the instruments on which an agama 

inland bill stamp is required, viz. ^^ All bills, drafts, or 

orders for the payment of any sum of money out of any 

particular fund which may or may not be available, or 

upon any condition or contingency which may or may 

not be performed or happen, if the same shall be made 

payable to the bearer, or to order ; or if the same shall 

be delivered to the payee, or some person on his or her 

behalf.'' . By this enactment, he said, it was not intended 

to include all drafts or orders for the payment of money 

on the contingencies therein mentioned, but such only as 

would in other res|)ects, but for the contingencies therein 

mentioned, have been inland bills of exchange. Now 

the order in question, without regard to its being made 

upon a contingency, is not a bill of exchange, because 

it is an order for the doing of some other act beside the 

payment of money, viz. for taking a receipt, and could 

not be counted on as a bill of exchange (a), which ought 

to be for the payment of money absolutely. In Leeds 

V. Lancashire {b) the instrument, with its indorsement, 

which was in the nature of the present security, was 

held to be an agreement, and not a promissory-note* 

But, 

Per Curiam, This is an order for the payment of 

money out of a particular fund, and does not stipulate 

for the doing of any collateral act; it directs the de-* 

fendant to pay certain sums out of the fund, and adds, 

Jbr which sums the receipt of Emiy shall be your dis' 

(a) Martin t. Chauntry, Sir. 1271. (6) 2 Camp, N. P. C 205. 

L 3 charge i 
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1817* charge; but this is no more than what would have 
""""" followed of course without such words. We should 

£mlt 

against have been very glad to have been able to give it effect 
if we could. 

Rule refused. 



COLUVS. 



^^isih. Harmer and Another against Rowe. 

On mu eM/ac T^EBT on bond. The defendant craves oyef of the 
ihTdeTencUnt bond, which was joint and several from the de- 

ine!^(kjEM»'^ fendant and one it, for payment of money by instal- 
Uie bond was ments, and pleads non est factum. At the trial before 
pftjment to Lord EUenborough C. J. at the Middlesex sittings, the 
monies which defendant having proved a previous notice given to the 
beuled hy the plaintiffs, that he intended to avoid the bond, on the 
pUanSc which ground of its having been given for an illegal con- 
bad been con- slderation, tendered evidence to show, that R. (the co- 
de^u^when ^^igor) being in the employment of the plaintifi^, had 
be executed the embezzled several sums of money, for which the plainti£& 

bond. 

had threatened him with a prosecution, but had agreed 
to forego it upon a promise made by R. that he would 
procure some person to join him as surety in a bond 
for repayment of the monies embezzled; and that the 
defendant, who was not informed of the illegal con- 
sideration, had been prevailed on by R. to execute the 
bond in question for that purpose. His Lordship re- 
jected the evidence as inadmissible, on the plea of non est 
factum* A verdict having been found for the plaintifi^ 



Peake now moved for a new trial, contendinir that 
the bond was void upon two grounds: first, as being 

founded 



Rowi. 
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founded on an illegal consideration; secondly, as being 1817* 
a fraud on the defendant, by reason that the considera- „ 
tion was concealed from him ; cousequentlj the evidence agamn 
was admissible under this plea. The question upon 
non est factum is not merely whether the obligor has 
executed the instrument, but whether the execution was 
valid, i. e. whether his mind concurred in the act. This 
it could not do if he was in a situation which made him 
incapable of judging of the circumstances under which 
he acted. Hence coverture (a) or lunacy (&), or that 
the obligor was in a state of intoxication (c) is admissible 
evidence on ncn est factum. It is true, that where the 
consideration is gaming (£{) or usury (^), it must be 
pleaded, but that is on the principle that the bond is 
voidable by act of parliament Secondly, this is an im- 
moral consideration, and, therefore, does of itself with- 
out more, avoid the bond at common law. {f) And he 
referred to Thompson v. Rock, {g) 

Lord Ellenborough C. J. This case differs from 
Thompson v. Bx)ckj which was a sheriff's bond. The 
sheriff is to take bond in a given form, and the legis- 
lature by so requiring, has pronounced that the party 
shall not contract except in that form. If a special plea 
be not necessary in this case, I am at a loss to know in 
what case it will be necessary. 

(a) 12 Mod. 609. per Holt C. J. Lambert t. AtJant^ 2 Camp. 
N. P. C. 272. 

(6) Yate9 r. Boeth Sir. 1 104. per Lee C. J« Faulder ▼. Silk, 3 Camp. 
N. P. a 12G. 

(e) JhUl. N. P. 172. Piit r. Smtilh 3 Camp. N. P. C 33. 

(d) Colhom T. Stodcdale, 1 Str. 493. 

(tf ) Hob. 72. 5 Rep. 1 1 9 ff . 

(/) CoUitu T. Blaniem, 2 WiU.ZA1. (g) 4M.4rS.338. 

L 4 Baylet 
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1817. Bayley J. In CoUon v. Goodridge {a) it was holdoi, 

' — ^ that upon non est factum it was not competent to Uic 
against defendant to read the condition for the purpose of 

shewing that the bond was in restraint of marriage, and, 

therefore, void in law. 

Per Curiam. Rule refused^ 

(a) J?ladb. A. 1108. 



Rowi. 



jl^uisih. ^^^ ^^ *^^ demise of Parkee against Boulton. 
Agreement bi^. T^JECTMENT for lands in the parish of Purton. 

tween P. and JQj 

w. for the »le Plea, not iruilty. At the trial before Holroud J. 

to be completed at the last Wilts assizes, the case was thus : — 

And before the * Parker being seised in fee, agreed in August 1812 with 

to let to defend- o"^ W%i/^, for the saleto fVhite of the lands in question, 

da^^a^de^ which sale was by the terms of the agreement to be 

fendant is let completed on both sides on or before the 25th of March 

into pouession ^ 

before the dar following. Before that day White asreed to let the 

byconMntof ** j -o 

P., upon notice premises to the defendant, to commence from that day, 

to P. that W, 

had agreed to and the defendant wishing to get possession immediately, 
S9th May! eon- applied to Parker for permission so to do, telling him 
cuiS M of^ that White had agreed to let to him, which permission 
1^1^^^^' was granted, and he accordingly entered before the 
term redeem- ^Sth March. The Sale was not completed on the 25th 

able on pay- ^ 

ment by ir. of March, but on the 29th May following Parker exe- 

purchaae-mo- ° 

ney within- cuted a Conveyance (dated as of the 25th March) of 

powe^* to p. to the lands to White, to the use of him {Parker) for a term 

fault of pay- of 500 years, subject to a proviso of redemption on pay- 

Hdd, Aiirp. ni^<^ by White of the purchase-money with interest by 

might bring 

ijectment for default of payment, without giving defendant notice to quit 

instalments 
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iiutalments on the days appointed; and afterwards to 1828. 
the use of White, &c. with power to Parker to enter 

Dob dtni* 

for default of payment, and enjoy fi*ee from incum- Pauir 
brances. And for de&ult in payment by White, Parker ^^^^. 
now brought this ejectment. 

It was objected that the defendant ought to have 
had notice to quit, or that at least there should have 
been a previous demand of possession* The learned 
Judge overruled the objection, and there was a verdict 
for the plaintiff. 

Gtffbrd now moved for a nonsuit or a new trial, and 
he argued, that up to tlie time of the conveyance on the 
S9th of May, the defendant was in possession under 
Parker ; and though afler that time Parker stood in the 
light of a mortgagee, and though a mortgagee may 
bring ejectment against the mortgagor or his tenant 
without notice (a), where the mortgagee has not con- 
sented to the possession of the tenant; yet if he has 
consented, the tenant is entitled to a demand of posses- 
sion before he can be treated as a trespasser. Or taking 
it that the defendant's possession was no more than the 
possession of White, it has been adjudged, that if a 
man be put into possession under an agreement for the 
purchase of land, it cannot be determined without a 
demand of possession. (6) 

Lord Ellenborough C. J. Parker never dealt with 
the defendant as a distinct person from White, but let 
him into possession only as White. The defendant is 
but Whites shadow, and with White he must stand or 

(a) Keech v. HdU, Doug. 21. (6) Righi ▼. Beord, ISEoU, 910. 

fall. 
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1817- 

Dob dem. 
Parker 
tigairui 

BOULTON. 



fall. It is nothing more than Whites possession by 
anticipation. 

Baylet J. The defendant never became tenant to 
Parker^ but was merely let in as tenant to White. And 
as to Whites possession this case differs from RigMw. 
Beardj for there the party was let in under an expect- 
ation that the purchase would be completed, and was 
ready on his part, and did all he could to complete it. 



Saturday, 
j(prU26tb. 

A ctrrier** ^ 
notice limiting 
hit liability, not 
STailable, if it 
appeare that 
it did not come 
to the know- 
ledge of the 
cuttomer* 



Abbott J. At Ladif-day the entry became Wh%l^% 
entry. 

HoLROYD J. The defendant's son proved that he 
went to Parker to know if his father might go to work 
on the land, saying that he was to be tenant to White. 
Parker answered that he might. And on his cross- 
examination he said, his father was tenant to White, 
and was to pay him 1 SO/, a year. 

Rule refused. 




KcRR and Another against Willan. 

A SSUMPSIT for the non-delivery of a parcel of 
black cloth, delivered to the defendant to be safely 
and securely carried from London to Dumfries, for rea- 
sonable reward, &c. Plea, non-assumpsit, and the 
defendant paid 10/. 105. into Court. At the trial before 
Lord Ettavborough C. J. at the last London sittings, the 
case was thus : — 
The cloth was sent by the waggon from Gloucester^ 

shire. 



Wjllak. 
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Aircj directed to the plainti£& at Dumfries^ and upon its 1817. 
arrival in London^ was transferred from the Gloucester^ """""■^ 

KlKR 

shire waggon-office to the waggon-office of the defend- a^fiintt 
ant, to be forwarded to Dtanfries. The defendant was 
the proprietor of the Leeds and Scottish .waggon, and in 
a conspicuous part of his office had stuck up a large 
board, on which was painted a notice (in the usual form 
given by carriers), limiting his liability to the amount 
paid into Court. The porter who carried the cloth 
from the Gloucestershire waggon-office to the defendant's 
office^ and who was in the habit of going thither very 
frequently, admitted that he knew there was a board 
there as well as at his own office, but said that he had 
never read it, or knew the contents. And it was ob- 
jected, that inasmuch as the defendant had not proved 
that the plaintiffs had any knowledge of the notice, the 
defence failed; and his Lordship being of that opinion, 
the jury, under his direction, found a verdict for the 
plaintiff for 51/. 5s. 6d. 

The Attomey^General now moved for a new trial, 
contending that a personal notice to each customer was 
not necessary, but it was sufficient if a carrier used all 
practicable means to publish his notice, by the circu- 
lation of hand-bills, or by posting up a notice in legible 
characters, in a conspicuous part of his place of busi- 
ness; for otherwise it would be impossible for him to 
limit his responsibility; which it had been frequently 
decided that he might do. And he instanced the case 
of the bleachers of Manchester ^ where a general lien was 
established upon proof of an advertisement to that effect, 
and notice by the contracting party, {a) 

(a) Kirkmnn v. Shfivfcrost, 6T. R.l 4. 

Lord 
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1817. 

Kerr 
againii 

WlLLAV. 



Lord Ellenborough C. J. The question was left 
to the jury upon the notice; and the requiring notice in 
such cases, although it may augment the duties of the 
carrier, is certainly not imposing on him an insur- 
mountable difficulty ; for this would be removed if a 
receipt were given for each delivery, with a notice 
printed on the receipt restraining his liability* 



Bayley J. If a carrier never took in a parcel with- 
out a special receipt as mentioned by my Lord, he 
would be indemnified. 



Per Curiam. 



Rule refused* 



jijml 26tb. 

A policy of as- 
surance on a 
bottomry bond, 
made to two 
persons in part- 
nership, is void, 
by reason that 
atat. 6 G. 1. 
c. 18. makes 
the lending by 
fiminat on 
bottomry, and 
the bond void ; 
and in an action 
against the as- 
surer on such 
bond. Held, 
that he might 
object that the 
bond was void, 
although, under 
a consolidation 
rule he had 
agreed to admit 
Che plaintiff's 
fnferest. 



EvERTH and Another against Blackburn. 

A SSUMPSIT on a policy of insurance on a bot* 
tomry bond of which the plaintiffs were the ob- 
ligees, and one Jaiihyer the obligor, at and from 
Bourdcaux to London ; with an averment of loss by 
detention of persons exercising the powers of govern- 
ment in Frajice. Plea, non-assumpsit* 

At the trial before Lord EUenborovgh C. J., at the 
London sittings, it appeared that the defendant had, 
under a consolidation rule, agreed to admit the plain- 
tiffs' interest; but it was objected that the statute 6 G. 1. 
C.18. makes void all bonds for money lent by way of 
bottomry by any corporation or society other than the 
two corporations named therein, and that the bond in 
question fell within this prohibition, being made to the 

two 
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two piftintiffs. His Lordship, being of this opinion, 1817. 
directed a nonsuit. 



Toddy now moved to set aside the nonsuit on two 
^rrounds ; first, because the defendant having agreed to 
admit the interest of the plaintiffs, was precluded from 
taking an objection which went to defeat their interest; 
"secondly, because the statute did not prohibit all loans 
on bottomry by persons in partnership, but only by 
such persons ns had formed partnerships for the pur- 
pose; it being the object of the statute to prevent the 
finrmatton of joint companies of the particular descrip- 
tion mentioned in the act. The preamble- is remark- 
able, for it recites the former practice among merchants 
of insuring with individuals, and the inconvenience 
resulting therefrom, and that " if two corporations were 
erected (exclusive of all corporations already or there- 
>after to be erected, and likewise exclusive cf such societies 
^or partnerships as then were or might thereafter be entered 
into for that purpose), merchants would think it safer to 
depend on the policies of the two corporations than on 
those of private persons, but that such persons as might 
be -minded to assure with private persons, might still do so 
•at their option.*^ It then recites die practice of taking 
top money on bottomry, and that ** it might be a great 
advantage if merchants and traders had it in their power, 
at their own election, to have recourse either to one of 
die two coTpoTBtions, or to private or pcniicular persons, 
for borrowing money upon bottomry." From any thing 
contained in the preamble it would hardly be suf^KMed 
that the legislature intended to abridge the rights of 
private individuals, so far as regards the power of 
assuring or lending money on bottomry, but only to 

place 



EVKKTH 

ngainsi 
BlackjwjUc. 
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1817. place in competition with them the two corporations. 
"~""" It must, however, be admitted that the twelfth section 

EVKRTH 1 r 

agfdtisi goes farther than the preamble, for it enacts, that ** from 
the passing of the letters patent creating the two cor- 
porations mider the great seal, all other corporations 
before then erected, or hereafter to be erected, and all 
such societies and partnerships as now are, or hereafter 
shall be entered into by any person or persons for 
assuring ships or lending money upon bottomry, shall 
be restrained from so doing ; " and it makes void the 
policies of any such corporation or persons, with a 
forfeiture of tlie sum underwritten ; it likewise avoids 
the bottomry bond, and makes the agreement usurious. 
Nevertheless the same section proceeds : '^ It is intended 
and hereby declared that any private persons shall be at 
liberty to underwrite any policy,* or lend money by way 
of bottomry, as fully and beneficially as if this act had 
never been made, so as the same be not on account of a 
corporation or of persons acting in a society or partner^ 
ship for that purpose as aforesaid/' Coupling, therefore, 
the preamble and this section together, the true import 
of the prohibition seems to be this, that there shall be 
no other than the two corporations, nor any societies or 
partnerships entered into for the express purpose of 
assuring or lending money on bottomry. And when it 
is considered how highly penal the act is, this con- 
struction, which may well satisfy both the spirit and 
words of it, seems to be a reasonable one. The cases 
which have been determined upon this statute, with 
reference to insurances (a), are all in accordance with 

(fl) Booth ▼. ffodgsotif 6 T. R. 405. MitcheUy, Cockburne, 2 H. Bl. 379. 
AvUrt ▼. Matet 2 Bo». i PulL 371. 

this 
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this construction, with the exception perhaps of the 1817. 
Ia8t{a)j which was not argued. Conformably to the " 
above construction, the plaintiffs are entitled to recover, againu 
because theirs was not a partnership for the purpose of 
lending money on bottomry, but for general purposes. 

Lord Ellenborough C. J. There must have been 
numerous cases of assurance like the present, where 
nothing more appearing than that the parties were 
partners, they have been barred from recovering ; and 
all such cases are in some measure authorities, by reason 
that they have been acquiesced in. No maxim is more 
familiar in insiurance law than that a joint underwriting 
is ill^al; and as to bottomry, the statute has as. in- 
dustriously provided for it as for insurance. 

Bavley J. These plaintiffs lend their money upon 
bottomry in their character of partners, which the act 
prohibits. 

Abbott J. It not unfrequently happens that a statute 
in its enactment goes farther than thd preamble. These 
plaintifi&, I conceive, were partners for this among other 
purposes, if, being partners for general purposes, they 
carried on their trade by occasionally lending their 
money for the purpose in question. 

Per Curiam, 

Rule refused. 

(a) Sulkvan ▼• Greaves, Pari* Ins. 8. 7th adiu 
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1817. 



Saturday, PoRTER and Bristow ogomst Tatlor. 

Jpril 26th, 

Payment to one A SSUMPSIT for money paid by the plaintiffs, as 
of a partnership brokers for the defendant, in effecting policies of 

debt, after ther . ^. 

bad appointed msuranoe. Plea, non assumpsit. 

to'^UeSrST At the trial before Lord EUenborough C. J., at the 
noUce of MiA^ .London sittings, the case was thus : — The plaindffi 
appointment, carried QQ business as insurance brokers in partnership 

held good* . 

upto«7«fy, 1812, at which time their partnership was 
dissolved. Doubts being then entertained, whether the 
outstanding debts due to the partnership would be 
sufficient to cover the claims against it, it was agreed 
between the plaintijEK, at the request of Porter^ that the 
brother of Bristatx> should collect and pay the debts of 
the partnership. Bristonsfs brother delivered to the 
defendant a statement of his account with the plaintiffs, 
and requested payment of the balance, acquainting him 
at the time with the dissolution of the partnership, and 
that he had been authorized to collect and pay the 
debts; the defendant approved of the arrangement, 
and said that he should not then pay him the balance^ 
but would pay him in the usual course of payment ; a 
second application was afterwards made by Brtstou^a 
brother for payment, when the defendant requested a 
few days' further indulgence, saying he would then pay 
the money. He called again a third time, when the 
defendant acquainted him that he had paid the money 
to Porter. And it was proved, on the part of the 
defendant) that he had so done. His Lordship being of 

opinion 



Per Curiam. (6) 



Rule refused. 



(a) 8 Caimjh. N.P, C 56U (b) Hotro^J. had left the conit. 
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opinion that this was a good payment, directed a 1817. 
nonsuit, with liberty to the plaintiff to move. 

Bdland accordingly moved, contending that payment 
by the defendant after the notice received, and assent 
given by him to the arrangement, was invalid. Here 
was an agreement between the partners to delegate the 
receipt of the partnership debts to a third person for 
the mutual benefit of themselves and of the creditors, 
which the defendant, notwithstanding notice and assent 
given to the same, persisted in contravening; the pay- 
ment, therefore, was of his own wrong. Henderson r. 
Wyld.{a) 

Lord Ellenborou oh C. J. Does this amount to more 
than an authority to the brother of BrisUrao to receive^ 
so that if payment had been made to him, it would have 
been a good discharge ? But this might well be, without 
barring Porter of his rights : there must be something 
exclusive in the agreement to bar him, otherwise his 
original rights remain. 

Bavi^et J. There was nothing in the agreement, aa 
proved, to tie the hands of Porter from receiving the 
debt, nor does the notice given to the defendant import 
that Porter was in any manner restrained. 



Vol. VI. M 
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1817. 



Monday, HoLMEs a<iainst Williamson. 

ufifrtf S8th. ^ 

Where plaintiff A SSUMPSIT for money lent and advanced, money 

•nd defendant -^ "*- • i i ^i * "oi _ 

were two of a paid, and the common counts, rlea, non as- 

JS^Sd^Ita*^ sumpsit. At the trial before Graham B., at the last 
irtitnr meeting Cambridgeshire assizes, the case was this : — 

ftr the purpose ^ 

of prosecuting In 1813, in conseouence of some encroachments made 

ntuMoces on 

the waste lands qm the common, and upon a footway in the parish of 

and highways i i i 

of the parish, JVtsbechf St, Man/s, notice was given by the church- 
mifieeap. wardens and overseers of a day for holding a meeting at 
Sttorneyrwho ^^^ vestry, concerning these encroachments. At the day 
obtaUied^ver. oppo'^t^d the meeting was holden, and the following 
diet, and after- resolution was am'ced to : " At a vestry meetins: called 

wardnsued ^> jo 

plaintiff for his by public notice by the churchwardens and overseers of 

bill of costs. . . . 

which was re- this parish, and holden this day, to take into consider- 

ferred to arbi- 
tration, and ation the various nuisances committed on the waste 

cosuofthe lands and footpath -way in the said parish, we, the 
a^rdedagalnst Undersigned, in and on behalf of the said parish, intend 
that"*liiJn"ff **' commencing a suit at law against Mr. J. Newsham for 
might maintotn jjjg various encroachments on the said waste lands and 

asiumpnt 

against de- highways, and for other nuisances committed by various 

fendantfor ... 

contribution, persons in the said parish ; and to carry into effect the 
proceedings of this meeting, we constitute and appoint 
(naming five persons, and among them the plaintiff and 
defendant,) a committee for that purpose, and that the 
first meeting shall be holden at the White Hart Inn, 
Wisbech^ on the 16tli of January y to proceed to the 
nomination of an attorney, and for other steps necessary 
for the furtherance of this business." This resolution 
was signed by the plaintiff and defendant (among 
others), and an attorney was nominated by the com- 
mittee 
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mittee to carry on the prosecution against Newshamj 1817* 
who did so accordingly, and a verdict and judgment was "^ 
obtained against Nemsham. The attorney afterwards againn 

WxiXIAJOOX* 

sued the plaintiff for his bill of costs, which was referred 
to arbitration, and an award made against the plaintiff 
for 235/. 5s. 2d.j and costs of the action ; for con- 
tribution towards which costs and damages this action 
was brought A verdict having passed for the plaintiff, 

BeviU now moved for a new trial ; first, because the 
payment of reasonable costs was provided for by IS G.S. 
c. 78. 5. 65.^ and charged on the surveyor of the highway ; 
wherefore the plaintiff could not seek contribution in 
respect of a payment for which he was not liable. 
Secondly, because an action doth not lie by one member 
of a committee against another member of it for contri- 
bution, there being nothing to raise any implied assumpsit 
between them ; but 

Per Curiam. Whatever may be the provisions 
of the highway act, for payment of expenses incurred in 
proceedings under it, there is nothing to prevent a body 
of individuals meeting together, and agreeing to pro- 
secute any particular person, and appointing a com- 
mittee for that purpose; and if the members of that 
committee retain an attorney to carry on the pro- 
ceedings, to whom can he look but to his employers for 
payment? This was nothing like a proceeding under 
the act. On the second point the Court said, that if 
one of several contractors has been compelled to pay 
the whole, he might seek contribution from the others, 
and might recover for money paid. 

Rule refused. 
M 3 
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T^day, Smith agoinst Cuff. 

JlprU 29th. 

Where ^cftnd- A SSUMPSIT for money paid, had, and receiTecft 

•nty being • -^^ , , «, 

creditor of and on an account stated, rlea, non-assumpsit 

Lredlnto^r ^" ^^® ^^*^^ before Lord EUmborough C. J. at the 

d^^AAc J^^^^ sittings after Easter term 1816, the plaintiff 

other creditors ^j^g nonsuited, subiect to the opinion of the Court upon 

to receive lOt. ^ ^ r r 

in the pound, the following casc : — 

under sn tfgree* 

mentwiib In Jtdy 1815 the plaintiff, who was a trader, be^ 

plaintiff that he 

would give de- Came insolvent, and at a meeting of his creditors, at 
missory noteT^ which the defendant was not present, offered them a 
der of thedebt Composition of 105. in the pound. The following me- 
which notes morandum of agreement, bearing date the 1st of Ausust 

were accord- o -» o -© 

ingly given, 1815, was accordingly entered into : — 

and the compo* 

sition was paid « We, the undersigned creditors of Thomas Smithy do 

to defendant, . . - . , . 

andhenegoti- agree to accept a composition of 105. in the pound on 

missory notes, our respective debts, the same to be secured by bills of 

oneofwhidi exchange for 85. in the pound, at two months, drawn 

Slfntfti^^" by Mr. Smith and accepted by Mr. Beckaaithy and by 

plaintiff by ac- other bilk accepted only by Smith for 25. in the pound, 

tion: Held, r j j r j 

that plaintiff at twelve mouths." 

might recover 

back the The defendant at the time of the making of this 

defendant in an Agreement was a Creditor for 435/. 125. Sd^ and as such 
ITefpaid'h^S was applied to by Messrs. Glutton, the pla^tiTs at- 
and received, tomies, to come iuto the composition and sign the 

agreement, but at that time he reAised, saying he must 
first see the plaintiff. On the 2d of August the defend- 
ant wrote to the plaintiff the following letter : — 

«2d 
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«2d^f^M$^1815- ^^^^* 

** Sir, — Messrs. Clutton and Co. have called on me Smith 
twice ; not meeting, have left word will call to-morrow '^vwr* 
morning at eight o'clock ; merely apprise you shall give 
them the same answer ; will have a commission of bank- 
ruptcy or payment of the whole by instalments. So if 
any thing fresh to say, had better let me know previous 
to that time. 

(Signed) ** J. Cuff, jun.* 

On the Sd of AuguU the defendant again wrote to the 
plaintiff as follows ; — > 

"3d At^ustl%lS. 
** Sir, — Messrs. Harben and Co. have presented a 
paper to sign for a composition, which have refused to 
accede to. It now only remains to take the steps stated 
before, as it is only wEiste of time to wait longer. 

(Signed) " Jos. Cuff and Co." 

" Merely write this to apprise you the state of the 
afiairs. My debt was evidently contracted when well 
known to yourself of your insolvency.*' 

In consequence of this communication, the plaintiff 
Qgreed to give the defendant two promissory notes, one 
for 174</. Bs. Id^ and the other for 43/. 11^. 8(L to make 
up the full amount of his debt; which two promissory 
notes, one dated the 25th of July 1815, at nine months 
after date for value received, the other bearing the same 
date and of the like import, at thirteen months after 
date, were made by the plaintiff and delivered to the 
defendant; but there was no evidence at the trial when 
these notes were so made and delivered. 

Ms On 
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18 17. On the 7th of August ^ the defendant signed the agree- 

ment of composition, and on the 11th, a bill of ex- 

ofiomtt change for 174/. 55. ld,j drawn by the plaintiff and 
accepted by Bechsithj and also a promissory note for 
43/. Ws.Sd. made by the plaintiff conformably to the 
last-mentioned agreement, respectively dated the 1st of 
August 1815, were delivered to the defendant for the 
full amount of 105. in the pound on the whole of his 
said debt ; and he then executed a release with the other 
creditors. By this instrument, after reciting that Smith 
stood indebted to the re-lessees in the several sums set 
opposite to their respective names, which he was unable 
to satisfy, and had therefore applied to them to accept 
a composition of 10^. in the pound, to be secured by 
bills of exchange for 85. in the pound (drawn and ac- 
cepted as in the agreement mentioned), and by promis- 
sory notes for 25. in the pound (drawn as in the agree- 
ment mentioned), and which they had consented to take 
in full satisfaction of their respective debts ; the several 
parties to those presents, in consideration of the said bills 
of exchange and promissory notes being given to them 
respectively at or before the sealing and delivery of those 
presents, the receipt whereof they thereby respectively 
acknowledged, remised, released, and discharged Smithi 
his heirs, executors, and administrators of and from all 
and all manner of action, suit, causes of action, bills, 
bonds, debts, &c. claims and demands whatsoever, both 
at law or in equity, which against Smith each or every 
of them then had or thereafter might have by reason of 
all and every the debts to them respectively due and 
owing from Smithy or by reason of any other matter^ 
cause, or thing whatsoever, from the beginning of th« 
wt^'rld unto the day next before the day of the date of 

those 
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those presents (save only the aforesaid bills of exchange 1817* 
and promissory notes); and the said several creditors " 

Smith 

did for themselves severally, and for their respective a^aimt 
heirs, executors, and administrators, &c. covenant, in 
pursuance of the terms of the release, not to bring actions, 
&c. against Smith. Proviso, that if Beckwith and Smithy 
or one of them, should not duly pay their bills for 8s. in 
the pound, or if Smith should not duly pay his promis- 
sory notes for 2s. in the pound, the release and cove- 
nants of the creditors, whose bills or notes should not be 
paid, should be void. BedcwitKs acceptance for 85. in 
the pound on the defendant's debt was duly paid. The 
plaintiff's note for the remaining 2s. in the pound was 
not due at the time of the trial. The note for 174/. 5s. Id. 
given by the plaintiff to the defendant, was, about two 
months before it became due, indorsed and delivered by 
the defendant to one Douglass^ with whom he had pre- 
vious dealings in trade, and who gave him his accept- 
ance for the amount, that being more negotiable than a 
promissory note. About a month before it became due 
the defendant wrote to the plaintiff as follows : — 

« 25th March 1816. 
«< Sir, — Since seeing you are resolved to let the matter 
in question take its course, merely apprise you, the parties 
who have got it will enforce the matter ; therefore, of 
course, you will be prepared to prevent personal incon- 
venience. 

(Signed) " Jos. Cuff and Co." 

The note was at Douglases bankers when it became 
due, and was never returned to the defendant, but was 
put by Douglass into the hands of the defendant's 
attorney in the present action, he having been recom- 

M 4 mended 
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1817. blended to him by the defendant Ad action was ao 
eordiiigly brought upon it, and the plainti^ on the Sd of 
Ma^ 1816, before the commencement of the present 
action, p^ the full amount and interest, with costs, and 
the debt was immediately paid over by the attorney to 
Doa^ss, The present action is brought to recover the 
said sum of XI^L Bs. Id^ the excess beyond the sud 
composition of 10s. in the pound. 

If the Court should be of opinion that the plaintiff is 
entitled to maintain the action, a verdict to be entered 
for the pluntiff; if otherwise, the nonsuit to stand. 



Con^n, who argued for the plaintiff, quoted the cases 
«f Cockthot V. Bennett {a), Jackson v. Xoflias[&), and 
Leicester v. jRose{c), from which be deduoed this pna- 
dple, that where the creditors in general have bai^ 
giuned for an equality of benefit, it shall not be com- 
petent to one of them to secure to himself a partial 
advantage; for that is a traud upon the rest. Agreeably 
to this principle it was held in Smith v. Brotidey{d), and 
StocJc V. Maws€n{e), that the par^ who paid might 
recover back the money from the party who received it 
in fraud of other creditors. 



Campbell, contra, admitted the principle laid down on 
the other side ; yet he said, this went only to prevent 
the defendant from having any action on the note, and 
not to enable the plaintiff to recover back the value, see- 
ing that it had been paid to the indorsee. For the reason 
iliiy the defendant could not have had any action was 



(tj 4T. R, 166, 
(rf) Doiif. 696. n. 8. 
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tliis: that both parties being in pari delicto potior est 1S17* 
tondiiio defendentis^ so that while the transaction 



Curp» 



mained open by non-payment of the note, the defendant ivam<f 
could not enforce it ; but now that it is closed by pay* 
menty the plaintiff cannot open it. The defendant is 
protected by the same rule which would have protected 
the plaintiff had the note remained unpaid. In Smith 
V. Bramleyi and other similar cases (a), where the party 
was allowed to recover back the money, it was upon the 
ground that he was not in pari delicto. Then as to the 
form of this action ; how is it money had and received, 
when there was no evidence that the money produced 
by the note ever came to the defendant's hands ? 

Lord Ellenborough C. J. This is not a case of 
par delictum: it is oppression on one side, and sub"* 
mission on the other : it never can be predicated as par 
delictum^ when one holds the rod, and the other bows to 
it. *There was an inequality of situation between these 
parties: one was creditor, the other debtor, who was 
driven to comply with the terms which the former chose 
to enforce. And is there any case where money having 
been obtained extorsively, and by oppression, and in 
fraud of the party's own act as it regards the other 
creditors, it has been held that it may not be recovered 
back ? On the contrary, I believe it has been uniformly 
decided that an action lies. 

Bayley J. The reason assigned in Smith v. Bromley 
for that decision was, that the party who insbted on 
payment was acting with extortion and oppressively, 

(aj Wmam$ v. Btdlmf, 8 East^ 378i Browning ▼. Jforrtfi Cbwp» 79S. 

and 
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1817. and in the teeth of that which he had agreed to accept* 
" And does not this reason apply to the present case? 

ttgainxt The conduct of the defendant here, is that of one taking 
undue advantage of the plaintiff's situation, and en- 
deavouring to extort from him by oppression that which 
he stipulated not to demand. 

HoLROYD J. With respect to the objection to the 
form of action, this is money paid to the order of the 
defendant, or, in other wonls, money had and received 
by him through the medium of the person to whom by 
his order it was paid. Unless it may be recovered in 
this form, the law would be giving effect to a transaction 
which it condemns as unlawful, because unjust. 

Per Curiam. 

Judgment for the plaintiff 



Tuetdi^, Hornby and Others against Lacy. 

April 29Ui. ^ 

WbereaiiMtor, A SSUMPSIT for goods sold and delivered, money 

hmTing a del -^A. t ■■ •. . i i • 

credcfvcommif- lent, money paid, money had and received, and on 

for'uMpliSn^ A^ account stated. Plea, general issue. On the trial 
S?^itoSr^ at the London sittings after TViniiy term 1814 a verdict 
^^"^"he^de-' ^^ ^°""^ ^^^ ^^^ plaintiffi for 132/. Us. 6d., subject to 
fendant know- ^e opinion of the Court on the following case : which 

ing that be was ^ ... 

factor, and the it was agreed should be turned into a special verdict if 

plaintiffsi ac- 
cording to the the Court should think proper so to direct 

•ettlrd course 

of dealing between them, drew on the factor for the amount, who before the bills became 
due stopped payment, and afterwards became bankrupt : Held, that notwithstanding the 
dd credere commission, the plaintifis might have tusumpdt against defendant for the price of 
the goods, the balance of the account current between the factor and defendant being at the 
time he stopped payment in ik?our of the factor, but at the time of action brought in 
Ikvour of defendant. 

The 
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The action is brought to recover the price of two 1 8.1 7* ' 
parcels of linens sold to the defendant, who residesrand " ' 

HoairiT 

carries on business in London under the firm of Hawimf a^omj^ 
and Laof^ by Messrs. Duckham and Lankester of Lon^ 
don. The goods belonged to the plaintifl^, who are 
linen manufacturers at BentJiamj Yorkshire^ and were^ 
with others, consigned by them to Duckham and Ixtn^ 
kestcTf as their factors, for sale. 

The first parcel was sold on the 25th of April ISlOf for 
26L 185., at four months' credit fi'om the 1st of June 1810^ 
and the last on the 25th of May 1810, for 105/. 16s. 6d.f 
at four months' credit from the 1st of July 1810. The 
plaintiffs were in the habit of sending goods to Duckham 
and Lankester^ to dispose of as their factors, and paid 
them a del credere commission. Duckham and Lankester 
transmitted to the plaintiffs monthly accounts of the 
sales, made up from the 24'th of one month to the 24>th 
of the following month, but in these accounts the names 
of <he purchasers were not stated. The general course 
of dealing between Duckham and Lankester and the de- 
fendant was for them to draw on him, for the gooda 
purchased by him, at the end of two months from the 
time the credit began to run, bills at two months ; that 
between Duckham and Lankester and the plaintifis was 
for the latter to draw upon Duckham and Lankester for 
the amount of such sales, at the expiration of two 
months from the first day of the month succeeding that 
for which the account was rendered, bilb at two 
months ; so that it was in regular course for the plain- 
tiff to draw, and they did draw on Duckliam and Lan- 
kester on the 1st of August for the goods sold to the 
defendant on the 25th of Aprils and on the 1st of Sep- 
tember for those sold on the 25th of May. Duckham 

and 
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' 181 7. md Lankester dealt as factors for many other persons 
***""" besides the plaintiiTs, and had been for some time accus- 
nfamM tomed to sell goods to the defendant ; and they did not 
eommunicate to him the names of the persons to whom 
the goods belonged, but the defendant knew they were 
only factors. The invoices were entitled, ^^ Messrs* 
Hamlei/f Lacet/f and Co. bought of Duck/lam^ Laniesterj 
and Co. cotton and linen factors;" and in them it was 
stated that do short measure or damages should be 
allowed unless agreed to within three days after the 
sale. The invoices of the two parcels in question were 
so entitled, and Duckham and Lankester also on one 
occasion acted as factors to the defendant On the 11th 
ef September 1810, before the credit at which either of 
the two parcels of goods was sold had expired, and 
before the bills which had been drawn by the plaintiffs 
according to the usual course became payable, Ditckkam 
and Lankester stopped payment, and in January follow- 
ing became bankrupt* The plaintiffs not having been 
paid by Duckham and Lankester for these goods, on the 
2Sd of November 1810 gave notice to the defendant that 
the goods sold in May were theirs, and required him to 
pay them and not Duckham and Lankester for them* 
Duckham and Lankester, besides selling goods to the 
defendant, as above stated, had a bill-account with him 
for their mutual accommodation, and kept two separate 
accounts, the one of the goods, the other of the bill 
transactions. TThe defendant kept only one account of 
the goods and bills* At the time of Duckham and Lan^ 
kester^s stopping payment, there was a balance due to 
them from the defendant, as appeared upon Duckham 
and Lankester^ s books, of 1945/. Il5. 5d. on the goods- 
account, and at that time there also appeared a balance 

in 
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in their &vour on the bill-account; but in consequende IB 17* 
of the defendant having afterwards taken up some 



Laot* 
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turned bills, Duckham and Lankester were debtors upon agnnuii 
the two accounts together at the time of the action 
brought in the sum of 8/. 5& The plaintiffs have not 
been paid for the goods, nor has the defendant paid 
Duckham and Lankester formally for them. 

The question for the opinion of the Court is, Whe« 
ther the plaintiffs are entitled to recover ? If they are^ 
the verdict to stand ; if not, a nonsuit to be entered. 

Gaseleey for the plaintiffs, argued, that so long as the 
factor remains unpaid by the purchaser, it is competent 
to the principal to whom the goods belong to interpose 
and insist upon payment being made to himself. If a 
fiu:tor sell without disclosing his principal, he may 
receive payment and acquit the purchaser, provided 
such payment be made in the usual course of trade; but 
if before, payment the principal be disclosed, he is en- 
titled to demand payment. And these positions are not 
varied by the circumstance that the &ctor may happen 
to act under a del credere commission ; Scrimthire v. Alder^ 
tan (a), Morris v. ClecLsby (i), and Campbell v. HasseU (c) 
Applying them to the present case, it is agreed that the 
defendant was aware that Duckham and Lankester were 
only factors, although for a while he might not know 
for whom, and, if in this interval he had paid them for 
the goods he would have stood acquitted. It is equally 
clear, however, that the defendant did not make such 
payment; for as to the running account between theniy 
which was ultimately in his favour, it was otherwise at 

(a) £'/r. 1189. (b) Vol i. p. 576. Vol. if. p. 566. 

(c) Stark. N. P. C. S33. 

the 
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1817. the time when the principal was disclosed, which is the 
time to look to. 



Hoftmr 
Lacy* 



Littledale contrk. This differed from the ordinary 
cases by reason of the del credere commission, accom- 
panied as it was by. the circumstance of the plainti& 
having drawn bills on Duckham and LanJcester against 
these identical goods. According to Grace v. Dubois (a), 
and Bize v. Dickason {b\ a commission del credere con- 
verts the &ctor into a principal by making him liable in 
the first instance to the owner of the goods, so that 
upon a delivery to the factor and sale by him, a debt is 
raised between the fisustor and his employer. And 
though in Scrimshire v. Alderton Lee C. J. ruled that 
a sale by a factor creates a contract between the owner 
and buyer (c), yet a jury of merchants disputed that law, 
and said that by the usage of trade a del credere commis- 
sion made the buyer liable only to the factor, and so 
•they found. And in another instance, it was said by 
Chambre J., where the principal resides abroad, he is to 
be presumed to be ignorant of the circumstances of the 
party with whom his factor deals, and therefore the 
whole credit is considered as subsisting between the 
contracting parties, (df) In addition to this, the fiu:t 
that the plainti£& drew bills on Duckham and Lankesler 
for the value of these particular goods imports that they 
were content to take them for their purchaser, and to 
close the transaction here. It amounts to an authority 
to them to call on the buyer for payment ; while on the 
part of the factors it shews that they were willing to 
take on themselves the responsibility of the purchase. 

(o) 1 r. R. 112. (*) 1 T. R. 285. 

(c) Sir, 1 183. (tf) H9UgkUm x. Matlknot, SB-^P* 49a 

Lord 
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Lord Ellenborough C J. I own I cannot think 1817« 
that a commission del credere is to havB an effect ' 

HORVBT 

attributed to it beyond that which regards the benefit of agaiwit 
the principal who gives the commission. The com- 
mission imports, that if the vendee does not pay, the 
£Eictor will: it is a guarantee from the factor to the 
principal against any mischief to arise from the vendee's 
insolvency. But it varies not an iota the rights sub- 
sisting between vendor and vendee. A somewhat 
different doctrine seems to have originated with Grooe 
Y. Dubois. A kind of magic effect was there given to a 
commission del credere^ changing the relative position of 
the owner and buyer; and what is reported to have 
fallen from Chambre J., in a later case, is referable to 
the same authority ; but this was set right, as I think, 
m the judgment in Mortis v. Cleasbi/{a\ which was 
given after much consideration, and, I may add, with 
the concurrence of two of our learned brethren on this 
bench, now, unhappily, no more. The ulterior effect 
given to this commission in the above cases has created 
the confusion. As to the argument founded on the 
drawing of bills, if it had amounted to payment, or to a 
case of mutual credit (i), the argument would have been 
good. This was very recently considered by us in 
Graham v. Dyster. (c) 

Bayley J. It is important that the relative position 
of principal and factor should be understood and kept 
distinct. The factor is agent, the parties to be con- 
sidered as principals are the owner and buyer. The 

(o) AfUCf ▼ol. iv. p. 574. (t) C^eor^tf ?. Clagget, 7 T. R. 359. 

(c) AnUi fol. vi. p. 1. 

• • • 

owner 
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1817. owner has a right to look for payment to the buyer^ 
,, unless by some act in which he has concurred he has 

HomNBT 

t^amu deprived himself of that right. When he gives a del 
credere commission, he means to obtain an additional 
security; that is, the security of the factor; and it would 
be extremely hard if, instead of having an additional 
security, he should find that he had only substituted one 
for another, that he had shifted the responsibility from 
the buyer to the factor. In Morris v. Cleasby the effect 
of such a commission was much considered, and it was 
held that it could not have any such effect If the 
vendee pay the factor for the purchase in due course, 
and according to the contract, he will be protected ; but 
if otherwise, he pays on the credit of the factor. 

Abbott J. A del credere commission is in the nature 
of a private agreement between factor and principal, 
and, therefore, cannot vary the rights of third parties. 
The present is the case of a sale by a factor, the pur- 
chaser knowing him to have been such. Acceptances 
given, or payment made at the time^ according to the 
usual course of trade, would have discharged the pur- 
chaser. No such payment having been made, the 
principal had a right to step in and require payment to 
himself. The circumstance of there being a bill-account 
between the parties does. not vary these rights, these 
being founded on the del credere commission. 

HoLROYD J. I am of the same opinion with respect 
to the effect of a del credere commission and the sale 
transaction. Where the party selling is known to be a 
factor, if the vendee pay the price to him, according to 
the usual course of his authority to receive, this will 

discharge 
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discharge him ; but it is not by a coarse of drawing bills 1817. 
between the principal and factor, as stated in the casdy 

^ HoRNBT 

that be can be discharged. against 

LiACT. 

Judgment for the platntifT. 



The King against The Inhabitants of wednetday, 

^ April 30th. 

JBiCCLESFIELD. 



/^N appeal, an order for the removal of Joseph Where pauper, 

V-/ a parish ap- 

Wostenhohn^ Sarah^ his wife, and one child, from prentice, bound 
the township o\ Bngntsiae Bierlow, to the township of served about 
Ecclesfield^ both in the West Riding of the county of ^henlt^was 
Yorkf was confirmed at the sessions, subject to the Should bo*U) c. 
opinion of thiri Court on the followinff case: — ^^^ was of the 

* ° same trade with 

The pauper, when about nine years of age, was his master, to 

, , ^ serve him the 

bound by a parish indenture, dated S^th May 1803, as remainder of 

his term, and 

an apprentice to Samuel Carr, of Ecclesficldj till he c. agreed to 

111-1 r . T T 1 P*y **'* niastcr 

should attain the age oi twenty- one years. He served i,. 6c/. per 
Carr under that indenture for about eight years, when, Jhat per^oX^nd 
in consequence of some disagreement between them, it fn"*'*'^^ent to 
waa agreed that he should go to Peter Cadman^ of ^v ■* ?"^ ^^^ 

^ *^ a few days on 

Sheffield^ scissor-maker, to serve him during the re- t"a'» »"d con- 

^ ^ tinucd serving 

niainder of the original term. Cadtnan agreed to pay him with his 

master*s express 

Carr Is. 6d, per week during that period. The pauper consent, and 
accordingly went to Cadman^ at first for a few days upon been there 
trial, and continued serving him, with Carr's express orlglnaHnden* 
approbation and consent. After he had been there u"'^*b'*his^rBM!. 

ter to C, and 
a new indenture of apprenticeship made l>etween the pauper, his father-in-law, his master, 
and r.> without reference to the original iiidcnturc, and for a longer period than the 
rirmninder of the original term, and containing some provisions differing from tlio»e in the 
original indenture: Held, that pauper did not gain a settlement by serving C. as upon a 
constructive service under the first indenture with his niavier*!* consent, although C* con- 
tinued to pay his mabter the It. Cd. per week under the agreement. 

.Vol. VI. N three 
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18 17* three weeks, the original indenture was given up bj 
_ „ Carr to Cadman. and an indenture, of which the foW 

The KiHO 

agamsi lowing is the substance, was executed by the parties : 

The Inhabit- 
ants of This indenture, made the SOth day of Naoember^ 

1810, between Joseph Wostenbolm^ son of Benjamin 
Wostenholmy deceased, Charles Denton^ the said Joseph 
JVostenholm's father in law, and Samuel Catr, maker of 
scissors, of the one part; and Peler Cadman, of the 
other part ; witnesseth tliat the said TVostenholnij of his 
own good liking, and by and with the consent of his 
friends, hath put and bound himself apprentice to and 
with the said Cadmariy in the trade of a maker of 
scissors to be taught and instructed, and with him as an 
apprentice to dwell, serve, and abide, from the day of 
the date hereof for seveh years thence next ensuing, 
during which time the said Wostenholm^ the appren- 
tice, shall and will take him, the said Cadman, for hb 
master (and so proceeded in the usual form of in- 
dentures of apprenticeship). And the said master 
doth for himself^ his executors, and administrators, 
covenant and agree to and with the said apprentice, 
that he, the said master, shall and will teach and 
instruct the said apprentice, according to the best of 
his, the said master^ skill in the said trade, within 
the limits of the corporation of cutlers in HaUamshires 
and also that he will provide for the said apprentice 
good, wholesome, and sufficient meat, drink, &c. ; and 
also that he will pay him for wages sixteen pence yearly 
during the said term. And the said master doth hereby 
further agree to pay the said apprentice the sum of two 
shillings weekly during the last year and a half of the 
said term. 

(Signed and sealed by all the parties.) 

No 
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No premium was paid to Cadmauy but he continued to 1817. 
pay Carr the I5. 6d. per week under the agreement, 
and the pauper continued to serve Cadman durinir the agamsi 

. The Inhabit- 

greater part of the remainder of the original term. The anu of 
sessions being of opinion that the pauper had not 
gained a settlement at Sheffield by this service with 
Cadman^ confirmed the order. 

Giffbrd and E. Lawei in support of the order, ad- 
mitted, that if an apprentice serve a second master with 
the consent of the first, it is a constructive service under 
the original indenture; but they argued that no such 
consent could be inferred from a new contract made in- 
consistent with the original indenture; and, therefore, 
service under such new contract could not be referred 
to the original indenture; Rex v. Chrisiowe.{a) In that 
case the second indenture did not, as in the present 
case, extend beyond the term limited by the first, yet, 
inasmuch as it professed to be a new binding, it was 
held not to operate as a consent to a service under tlie 
original indenture. 

Scarlett and E. Alderson^ contra^ differed this from 
Rex V. Christowey where, if the second indenture failed, 
there was nothing to shew a consent to the service. 
Here was a previous agreement, independently of the 
indenture afterwards made between the two masters, that 
the pauper should serve out the remainder of his term 
with his new master, the latter paying the original 
master a weekly payment; which payment was con- 
tinued long after the making of the second indenture, 

(a) II Emu, 96. 

K S and 
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181 ?• a^d could only be referred to the agreement. There- 
, fore, qudcunque vidy whether the second indenture be 

The Kino 

agnifui good or Otherwise, here was a service with consent of 
ants of the orisrinaU master. If it be void, it cannot affect the 
original binding, nor the parol consent of the master to 
the service of his apprentice ; it is the same as if it had 
never been made ; and in that case, could it be doubted 
that the bonsent to the service performed by the ap- 
prentice would be complete ? In this respect, therefore, 
tfie present is mainly distinguishable from the case of 
Bejp V. Chrislowe. 

Lord Ellenborough C.J. The second indenture 
is not to be rejected as an entire nullity; although it be 
tiot capable of the legal effect for which it was intended, 
that is, to constitute ari apprenticeship, it may serve to 
Indicate an intention that the service should not be con- 
tinued tmder the original indenture, but should begin 
de novo, I think this case is concluded by Hex v. 
Christawe^ which was decided on a review of all the 
cases. 

Bayley J. In my opinion, this case cannot be &irly 
distinguished from Rex v. Christowe^ In that case it 
was settled, that unless there be a consent to the second 
service under a recognition of the original binding; a 
settlement is not acquired, and that an instrument pur- 
porting to be a new binding is not such a consent Is 
it possible in this case to say, that the second service 
was a service with a consent of the nature above stated, 
when the time and manner of service are different 
from those under the original binding? The second 
master had not the same rights with respect to service 

as 
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as the first master, neither had the apprentice the same 
rights with respect to his employment. In truth, the 
second indenture was made with another view, and 
shews that it was never intended that the service should 
be continued under the first, on the same terms, or 
ejusdem generis. 
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Abbott J. To hold that service under the second 
contract was a service under the first, would, as it seems 
to nie, be not only to draw a legal conclusion without 
premises, but contrary to the facts. When the parties 
executed the new indenture stipulating for service for 
another period, it is impossible, I think, to say that this 
was not a new service under the new indenture and not 
under the first. Bex v. Christowe appears to me to 
govern this case, unless the circumstance alluded to by 
Mr. Scarlett makes a difference. But I think that cir« 
cumstance does not, for I consider the parol agree- 
ment as entirely done away with by the subsequent 
instrument. 

HoLROYD J. I am entirely of the same opinion. It 
seems to me that the second service, being inconsistent 
with and in a different character from the first, must be 
considered as a service referable to the engagement 
with the second master, and not with the first 

Order of sessions confirmed. 
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wtimM$da3f, JoNES, Adminlstratof, against Williams. 

• 

Admintitrator HTHE plaintiff; who sued in his representative cha^ 
eoits of nonsuit racter, was nonsuited; and now Taunton moved for 
ofaction^ariMt ^ ^^^^ ^^ ^^^ ^^® defendant his costs^ stating that he had 
^t«tt^* ^ ®" aflSdavit shewing that the plaintiff must have known 

this to be a groundless action. And he cited Howes v. 
Sounders {a% and Higgs v. fVany{b)f as authorities that 
an executor or administrator is liable to costs on a 
judgment of non pros, but he admitted that he had no 
authority extending that liability to a nonsuit 

Lord Ellenborougu C. J. An administrator is in 
general not liable to costs, but this is subject to some 
exceptions. But ho!^ does this appear by the record to 
be an excepted case ? 

Bayley J. The reason why executors or adminis-^ 
trators suing in their representative character are notliable 
to costs is, because they are not within the statute, {c) 

Abbott J* Would it not be ground of error on the 
record ? Here the plaintiff declares upon a cause of 
action arising in the lifetime of the intestate. 

HoLROYD J. My general impression is, that for a 
cause of action arising in the lifetime of a testator or in- 
testate, where the plaintiff cannot bring the action in his 
own right, costs do not attach, (d) 

Rule refused* 

(a) SJBtirr. 1584. (b) i T. JL «54. 

(e) SSH; 8. c. 15. (d) 8m CV^. JSk. 8f9. Saywtrlk v. ZhnH. 
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PoTLAND the elder against Newman and ^vrtday, 

^ May lit. 

PuTLAND the younger. 

IN Trinity term, 1808, the plaintiff signed judgment for A idrtfadas 
it necetaary to 

8000/. debt, and 805. costs, upon a warrant of at- rerhrethejuilgw 
torney executed by the defendanXs. The warrant of year and day, 
attorney did not contain any authority to the plaintiff to can^b^iyed 
issue any writ of eitecution upon the judgment after one ®"** 
year and a day, without a scire facias to revive the 
judgment* 

In Michaelmas term, 1816, the plaintiff sued out an 
elegitf without entering any award of an ekgit on the 
judgment-roll ; under which writ, on the 29th Nottembef-^ 
the sheriff seized the goods of Newman^ and extended a 
moiety of the lands of the defendant Putland. 

In Hilary term last a rule nisi was obtained for 
setting aside the writ and execution, because a scire 
Jiunas to revive the judgment ought first to have issued ; 
and afterwards the plaintiff entered an award of an elegit 
on the roll of the judgment, as of the same term with 
the judgment, and continued it down* 

Marryatj who now shewed cause, contended, on the 
authority of Seymour v. Gretiville{a\ that by the practice 
of the Court an award of an elegit^ with continuances, 
might be entered at any time ; and, therefore, the pro- 
ceedings in this calse, which, he said, had been taken in 
strict conformity to those in the case cited, were regular; 

(a) Carih. 283. ComJb, 233. S, C 

N 4 and 
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)8i7« and as the Court, upon that occasion, being informed by 
" the clerks of what had been the practice for many years, 

PUTLAND ' "^ "^ 

against held it to be the law of the court, and ordered the 
execution to stand, so would they do in the present 
instance. And he said, that possibly the reason for the 
distinction in practice in respect of tins writ and other 
writ5 of e^cecut^on might be^ t^at the others were com- 
mon law executioA^^ this was given by the statute of 
We^. 2. 

Richardsouj contra^ denied that there was any ^plid 
reason for varying the practice between writs of elegit 
and other kinds of execution, in all of which the plaintiff 
must haye a scire faciqs to revive tlie judgmei^tt after the 
year. And he s^id, that the fair understanding of the 
report in Cartlu was this : that the award of the elegit 
had been entered on the judgment-roll within the y^ar, 
although the taking out the writ was long afterward^; 
for it seems that the doubt which the Court entert^ed^ 
^d to which they were at jGrst inclinecj, was, Wb^er 
tlie elegit ought not to be taken out within the year; 
and if the entry of the award in that case were as sug- 
gested, then had the plaintiff made his election within 
the time: and so the case is distinguishable froQi the 
present. 

Lord fjLLENBOROUGH C. J. I feel much disposed td 
uphold an authority of such long standing as the one 
,cited, and haye, therefore^ anxiously looked about to 
discover some scintilla qi reason for the practice; b^t 
^hat is there in the nature of an elegit which should 
furnish a different rule of practice from that which 
pervades all other executions. I own I cannot discover 

any 
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any possible reason for a difTerence. The reason why a 18) ?• 
scire facias is required after the year is, because where """^ 

... . POTIAHD 

the plaintiff lies by so long after judgment, it may be jagaimt 
presumed that he has released the execution, and, there- 
fore, the defendanjt shall not be disturbed without notice, 
and having an opportunity of sliewing cause, if \)a can, 
why execution should not issue. 

Payley J. At the period when the case cited from 
Carth. was determined, I believe it was generally sup- 
posed that a writ of habere facias possessionem might be 
sued out after a year and day, without reviving the 
judgment by scire facias. Since that time it has been 
held, that the lessor of the plaintiff must have a ^i. 
fac. as in other cases, (a) And I can see no reason 
for any material distinction between the present and 
other cases, the mischief applies equally to one as to the 
otli^er. If, as has been observed, an elegit be given by 
die statute of West. 2.^ so also a scire facias lies by the 
saDQie statute. 

Per Curiam^ 

Rule absolute, without costs, the 
defendant undertaking not to 
bring ^n action. 

(a) See 1 Salk. 258. WUhert ▼. Ilarnt, 2 JA. Baym, 806. S. d 
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j^'^j^ Oroill against Smith and Another. 

The riocoiu de- /^AS£ uDon Stat. 52 G. S. <r. ISO. asninst two of the 

moliriiingof V^ . ° 

ftuMs for the inhabitants of the hundred of West Goscote^ in the 

ftwne-work county of Leicester ; and the plaititiff declares that on, 
offeiMx for ^ ^^> ^^ ^^' '^^ ^^ ^^ hundred, divers "persons, un- 
' 52 G^a'^e.^Sa ^"^^^"> riotously and tumultuously assembled together 
^liJL^^^J^ with force and arms, unlawfully, feloniously, and with 
the hundred, force did demolish twelve frames of the plainti£^ such 

for Mich fVamet 

are not within frames being engines used and employed by him in 
tiie wordMgmtf Carrying on and conducting his manufactory of frame- 
act, work lace; and did then and there demolish and de- 
stroy 20 lbs. of Mechlin thread, 50 lbs. of cotton, and 
100 lbs. of net, then and there being in the frames; 
that plaintiff gave notice of the offence to some of the 
inhabitants of, &c.; and that he was ejcamined upon 
oath before a magistrate, as required by the statute; 
and that he has received no satisfaction or amends. 
Second count, omitting the thread, cotton, and net. Plea, 
general issue. 

At the assiiEes for Leicestershire^ there was a ver- 
dict for the plaintiff for 400/. for the frames only, 
subject to the opinion of the Court upon the follow- 
ing case : — The plaintiff at the time his frames were 
broken, was a lace manufacturer residing at Castle Don* 
ingtont in the hundred and county mentioned in the 
declaration; and carried on his trade in a factory 
erected for the purpose, adjoining to and abutting upon 
his dwelling-house. In the month of April 1814, there 
were twelve lace-frames in this building employed in the 
carrying on of the plaintiff^s manufactory, in which 

frames 
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firames there was a quand^ of MechUn thread, cotton, 18I7. 
and net in a course of workina. In the nieht between _ 
the 10th and 11th of the same month, the house of the agtmm 
plaintiff was repeatedly fired into by a number of per- 
sons unknown, riotously and tumultuously assembled 
together ; the factory was at the same time broken into, 
and all the frames were broken and' damaged, and the 
work in them was also damaged. The frames were 
made of wood and ifon, and each of them was five feet 
three inches high, and six feet six inches wide, and 
weighed about six hundred pounds. These frames were 
no part of the factory or building, but might be moved 
from one place to another, and set down in any room 
and worked there ; but they could not be remofved from 
the rooms where they were placed, without being taken 
to pieces. The frame is worked by a man standing at 
it; and as it works with considerable rapidity, and for 
the purpose of keeping it steady, an iron bar let into 
the finame is fi»tened to the windoWnsill with nails, and 
two pieces of wood are placed in an oblique direction, 
one end resting upon the floor, and the other fiistened 
to the upper part of the frame. The notices and othet 
preliminaries required of the plaintiff by the act of par- 
liament were proved. 

The question for the opinion of the Court is, Whethet 
these frames are within the meaning of the statute 
58 G. S. c. ISO. s. 2. ? If they are, the verdict to stand ; 
if not, a verdict to be entered for the defendant 

J. Balguyj for the plaintiff, referred to several of the 
statutes recited in the preamble of the statute in qnes^ 
tion, which, he said, was intended as supplemental to 
them ) viz. IG.I. Stat. 2. c. 5. (Riot Act) ; 9GA.c. 22. 

(Black 
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L817. (^lack Act); 9 G. 3. c. 29.; 41 G. 3. c. 24. In these^ 
"~"~" he said, a remedy is given against the hundred for da- 

Oaoilv i* o k> ... . r 

ngninst Piage, bj the pullijsg down or demolishing the species of 
property intended to be secured ; ^d comprehensive as 
they are in the description of thqjL property, extending 
not only to dwelling-houses, .&c. bu.t tp mills and en-* 
gines in collieries and mines ; it seems from jtbe recital 
of the statute 52 G. 3. c. 130. to have been necessary 
that more .effectual provision should be ma.de for the 
protection of property not within the provisions of those 
acts. Wherefore the statute makes it a capital offence 
if any person or persons, riotously and tumul^uously 
assembled together, shall with force demolish or pi^ill 
down, or begin tq demolish or pull 4own any erection 
and building, or engine which sfiall be used in the carry' 
ing on of any trade or manufactory^ or any branch of any 
trade or manufactory qfgoodSf wares^ or merchandize (a) / 
and it enacts, that persons injured 'by such demolishing^ 
wholly or in part, of any such erection, building, or 
engine, shall fa^e e|?.titled U> recover the value of the 
same, and of ttie in^chinery belonging thereto or use4 
therein^ in manner provided by the Riot Act (i) Nor 
thing, it should seem, can be more comprehensive or 
clearer than the language of this last of a series of acts 
of parliament, all in pari materia. With respect to the 
first of this series it has been adjudged, that being ^ 
remedial law, and therefore entitled to a liberal con- 
struction, it embraces the goods and furniture in the 
house, which are not mentioned, as well as the house 
itself, which is mentioned in that act (c) ; and it would 
be strange if the rule of construction upon the present 

(o) Sect. 2. (b) 5ect. J. (c) Doug^, 69t9. Hyde v. tfp^afi. 

occasion 
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occasion were to be reversed. But, in truth, the act in 181 7. 
question does not require the aid of a liberal construe- — 

Orgill 

tion; for try it by the letter, and the result will be the a^otnjt 
same. The letter says, " engine used iri the carrying 
oh of any trade or manufactory," it is not confined to 
any particular engine or trade; and are not these frames 
engines according to the very letter of that description ? 
The word engine is defined by one of the best phi- 
lological English authorities (a) to be ^* any mechanical 
complication, in i^hich various movements and parts 
concur to one effect ; '' doubtless, therefore, these frames 
cotne strictly within that definition ; and that they ar^ 
tsed in a trade or manufactory is apparent upon the 
statement of the case. 

Reader^ contrd^ admitting that the stat 52 G. S. e. ISO. 
wiis passed iti extension of the former acts recited in its 
preamble, argued, nevertheless, that the frames in ques« 
tion did not fall within the meaning of the word engine^ 
according to the true construction of the act. The 
word engine is found for the first time in the act 9 G. 8. 
r. 29., where it is confined to engtt/es for draining mines 
or drawing coals out of coal-mines ; and the act'speaks 
of setting fire to, burning, demolishing, and pulling 
down the same. And it is remarkable that the latter 
expression of demolishing and pulling down, which is 
borrowed from the Riot Act, pervades the whole series, 
down to the act in question; whence it is plain, that 
not every kind of engine Was meant, but such kind of 
engine only to which the expression of demolishing and 
pulling down may properly be applied. That the word 

(a) Mmoti^i Dictionary* 

fa 
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1817* is capable of a more enlarged s^nse in the vocabulary of 
— ""~ science cannot be denied ; but if that is to serve as a 
^aiati rulc for constTuing this act, then a spinning-wheel would 
be within the act ; and according to another definition 
borrowed from the same authority, the word means 
** any instrument /* for which he quotes — 

*< He takes the gift with rererencc^ and extends 
The little engine on his fingers' ends.*' 

So that there is hardly any instrument, however minute, 
which would not satisfy such a rule of construction. In 
common parlance, however, frames such as the present 
are not known under the term engine ; the trade know 
them only as lace-frames or stocking-frames* Besides, 
the word engine is associated in the act with others, 
which afibrd a key to its meaning ; *^ any erection, 
building, or engine," must mean an engine epadem 
generis with erection and building, such as those which 
serve to set a whole manufactory to work, the demolish- 
ing of which was the prevailing mischief at the time of 
passing the act At this time, also, it is not immaterial 
to notice, there were acts subsisting for the special pro- 
tection of stocking and lace-frames, particularly 52 G. 3. 
C.16. passed in the very same session, and but a few 
months before the passing of this act; yet these are not 
mentioned in it, which could hardly have happened had 
it been intended to include them under the same pro- 
visions. These special acts provided against the break- 
ing, destroying, or damaging, which being an offence 
that might be committed secretly without open force, as 
in the case of demolition or pulling down, they gave no 
remedy against the hundred, because in such case no 
negligence could be imputed to the hundred ; but the 
52 G. 3. c. 16. makes the offence capital. This is re- 
pealed 
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pealed by the 54 G. 3. c. 42., which reduces the offence 1817* 
from a capital to a transportable felony. Now if the "J 
argument for the plaintiff, that the demolishing or de- H/nmti 
struction of these frames is within 52 G. 5. c. ISO. be 
good, then is there a manifest incongruity between that 
act and 54 G. 3. c. 42., for then the same offence will 
be both a capital felony and a transportable felony at 
the same time; for if the hundred be liable in this 
action, then must this offence be a capital felony within 
the 52 G. 3. c. 130.(a) 

t7« Balgw/^ in reply, maintained that there was no such 
incongruity as imputed; for the 52 G. 3. c. 130. was 
confined to riotous demolitions or destructions, the re- 
pealing act 54 G. 3. c. 4f2. to such as were accomplished 
without a riot; between which offences there might be 
good reason for distinguishing the punishment. And 
to a question from the Court how he reconciled the two 
acts with reference to a destruction by burning, which 
the 52 G. 3. c. 130. makes capital, altliough unaccom- 
panied by a riot, he answered, that the legislature might 
well be supposed to have intended to leave that sort of 
destruction unmitigated by the subsequent act. With 
respect to the limited sense given to the term engine^ 
which would accommodate it to the expression oi pull 
dawn or demolish^ he denied the propriety of any such 
restriction ; but admitting it, he said that the frames in 
question from their weight, from being fixed to the 
building ex necessitate^ and from their incapability of 
being removed without being taken to pieces, were of 
magnitude and solidity sufficient to satisfy the limited 
sense of the term. 

(a) Edd f . ibriv, 7 T. B. 4M. 

JLiord 
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lSi7. Ldfd Elle 1^6110 tjori C. J. I own that iw the course 

r of the afrgament my mind has fluctuated ; it was at first 

ognijisi intpressed in favour of the plaintiff's construction, bcit it 
has undergone a change, and I aim row clearly of 
opfnion that the word engine^ as it is found in this enct^ 
dioes not cipply to all the utensils and tools which afford 
tile means of ^arryitig on the trad^, such as are the 
tools and utensils mentioned in the 5^ O. 5. c. 16., biit 
is to be accepted in a much more limited sense. These 
two acts of parliament, passed in the same session, have 
very distinct objects ; the first has no relation to mis* 
chiefs conntsct^ with riotbus assemblies, and therefore 
it doe^ hot provide any remedy against the hundred ; it 
is ainied at actd of mfalieioud mischief levelled against 
ihe meand whereby the framework-knitted trade is 
carried on; The wotd engine is indeed used in both 
these acts, and perhaps it is owing to this equivocal use 
of it, that we are engaged with this argument to-day. 
in the act for the protection of the trade, it means the 
utensil by which the trade is carried on; there is no 
i'oOm to doubt of this, the act is clear, it speaks of '^ any 
frarte, of machine, or engine thereto annexed;" and 
sigain it particularises ^^ any frame, machine, engine, 
tool, instrument, or utensil used in and for the working 
and making of any such framework-knitted pieces;" 
and it subjects to the penalty of capital punishment 
persons who shall be found guilty of the malicious 
mischief there described. It seems afterwards to have 
occurred to the legislature that this penalty was heavier 
than necessary, and therefore, by 54 G. 3. c. 42., it was re- 
duced to a transportable felony. In the 62 G. S. r. ISO., 
the act with which we are at present concerned, the word 
engine is also used ; but it seems to me to demand a 
differ^t interpretation from that which it bears in the 

other 
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other act) as much as if it had been a different word. 1817« 
The object of this act was tlie general protection of the 
proper^ of the King's subjects engaged in any trade or agamsi 

Smrh. 

manu&ctory, and not a special protection confined to 
some particular trade. Then let us look to the language 
of it: *' shall unlawfully and with force demolish or 
pull down, or begin to demolish or pull down, any 
erection and building, or engine, which shall be used in 
the carrying on or conducting of any trade or manu- 
factory." Now the expression demolish or puU down is 
borrowed from the act 1 6. 1., and is to be found in the 
whole . series of acts downwards to the act now in 
question ; all which relate, as one should expect d 
priori from the use of such an expression, to fabrics of 
a fixed or permanent erection. Erection and building 
are words of a general signification ; the first of them 
the most so, yet both have relation to the soil; whereas 
the words in the other act concern things altogether un- 
connected with the realty. Nor does the reason of the 
thing require that we should put a construction upon 
this word engine which from the company in which it b 
found would be a forced one ; for it would be absurd to 
suppose that the legislature meant to give a remedy 
against the hundred for damage done to every imple- 
ment of trade ; but it may be far otherwise where the 
damage arises from the demolition of some powerful 
engine connected with the soil, and which, therefore, the 
hundred might be expected to interfere in order to pre- 
vent. Although, therefore, the word engine is here 
used, it is used in a different sense from that which 
belongs to it in the other act This act constitutes it a 
felony to demolish or pull down, or begin to demolish 
or puU down, any erection, building, or engine, which 
Vol. VI. O must 
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1817. must mean engine ejusdem generis; and there is no 
remedy against the hundred for damage to engines un- 

againsi less where it is an engine analogous to an erection or 
building. These frames are, indeed, in some d^ree con* 
nected with the building; but tliey are not so necessarily, 
and only so for a temporary purpose : they are move- 
ables, like a bed, although of too large dimensions to 
be moved away without taking them down: they are 
not in their nature fixed, and therefore not of that 
description for which this remedy will lie. 

Baylet J. I am entirely of the same opinion. The 
act 52 G. 3. c.lSO. is a penal act, wherefore we should 
not be warranted in extending its construction beyond 
that which it fairly imports, and we are satisfied the 
l^islature must have meant by it. Before the passing 
of this act certain other acts had passed for the pro- 
tection of property engaged in trade of a local and 
particular description, the property described being 
such as would go to a man's executors, and not to his 
heir, among which the term engine occurs. Another 
set of acts also existed for the protection of property 
not confined to any particular branch of trade^ in some 
of which the same term is to be found, but there it is 
coupled with collieries or mines as appertaining to 
them. Then came the act in question, in the title to 
which the word properties is used, which word may 
apply to real as well as personal property. But for the 
understanding of the statutable meaning of the word 
engine as it occurs in this act, let us look, as we ought 
to do, to the expressions with which it is associated* 
We find them to be, ^' shall demolish or pull down any 
erection and building, or engine^ which shall be used in 

the 
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the carrying on any trade or manufactory." We are 1817* 
all conversant with the fact of there being many engines 
used in the carrying on of various manufactories, which against 
are ejusdem generis with fire-engines erected for tlie 
draining of collieries, mentioned in the 9 G. 3. c. 29. ; 
and in this sense the word is consbtent with the former 
acts* But if the legislature had meant that the act 
should be understood as applicable to any instrument 
used in trade, is it probable that they would have con- 
tented themselves with the use of this single expression 
to manifest such intention, and would have omitted the 
word machine and other words appropriate to imple- 
ments of trade ? I think this could hardly have hap- 
pened. We find in the act passed the very same 
session for the protection of the frame-work knitted 
manufactory, where one object was to protect the tools 
of the trade, a catalogue of words descriptive of the 
various machinery. Compare this abundance of ex- 
pression in the one act with the penury in tlie other; we 
have there, ** frame, machine^ engine, tool, instrument, 
and utensil," here the single word engine^ and that, too^ 
in connection with the 9 6. S. c. 29. I think, therefore, 
that this being an act in continuation of fi»rmer acts» 
and one which afi*ects the subject capitally, we are bound 
Co give it that construction which is in conformity to the 
acts to which it bears relation. 

Abbott J. I am also of opinion that the (daintiff is 
not entitled to recover. The question is. Are these 
frames engines within the meaning of the 52G. S. 
€. ISO. ? They cannot be so within the meaning of s. 3.^ 
unless the demolishing them would be a capital felony, 
within the meaning of js. !• and 2. ; and if there is to be 

O 2 any 
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1817. any departure from the natural construction it should 

"; be rather in restraint than enlarc^ement of it. Now the 

Orgill ... 

against word engine is a word of very general signification, and 

its meaning here must be sought out from the act itself 
and the language which surrounds it, and also from 
other acts, in pari materia^ in which it occurs. The 
act in question is aimed at the outrage committed by a 
demolition or pulling down, or beginning to puU down 
or demolish ; that is the offence described in the second 
section. This expression of demolishing or pulling dxmn 
is not properly applicable in a serious sense to things of 
small dimension, it is sometimes, indeed, applied hyper- 
bolically to minute things, but that is not a sense in 
which the legislature can be supposed to speak; and the 
term beginning to demolish or pidl dffom denotes that to 
complete the act would require a continuance of force 
operating upon the subject-matter; whereas, as it respects 
these frames, one single blow, with a sledge hammer, from 
a strong arm, would probably complete the ruin of them. 
We find also that the word engine is used in association 
with ** erection and building" which are things of a 
permanent nature. Now these frames are fixed to the 
floor, not as a part of the building or erection, but for 
the purpose of keeping them steady when at work; and 
the case states that they may be removed from one part 
of the room to another, although not from one room to 
another without taking them in pieces, which is probably 
on account of their size, or it may be that they are of 
too delicate a texture to be removed without it; for I 
believe the mechanism of them is very delicate. Look- 
ing, therefore, at this act by itself, I should be of opinion 
that this is not an engine within its true meaning. But 
when I come to collate it with other acts, this opinion is 

very 
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▼ery strongly fortified. Of the previous acts the first 1817. 
comprehended dwelling-house, barn, stable, or out- — — 

Orgill 

house (a) ; another extended to mills and to engines for ogahut 
draining collieries or mines (i) ; this extends farther, to 
erecUons, buildings, and engines employed in any trade 
or manufactory; but still I say they must be engines of 
the same kind with erections and buildings employed in 
trade. Again, if we consider this act with reference to 
the laws which existed for protecting the lace and stock- 
ing-frame manufactory, we find that the legislature had, 
in the same session in which this act passed, provided a 
further protection for that trade, by constituting the 
breaking or destroying of frames, or other instruments 
used in that manufactory, a capital felony ; and shortly 
afterwards, by 54 G. S. c. 42., they mitigated this 
penalty to a transportable felony. Now if these frames 
be within the meaning of the 52 G. 3. c. ISO., whereby to 
bum them would be a capital offence, is it possible to say 
that they are not also within the 54 G. 3. c. 42., whereby 
to destroy them is only a transportable felony? And 
this would be to make the same offence a capital offence, 
and not a capital offence, at the same time. This con- 
sequence has been denied by Mr. Balguyj who escaped 
▼ery ingeniously from > this dilemma by arguing that a 
destruction by burning is a capital offence, notwith- 
standing the 54 G. 3. c. 42., but that a destruction by all 
other means, if not accompanied with a riot, is mitigated 
by that act. And perhaps he may be right in his mode 
of dealing with this otherwise incongruity ; yet the dis- 
tinction is so nice that one should have expected the 
legislature would have expressed it in plainer terms, if 

(a) 1 G. 1. it, 2. c 5. (6) 9 G. S. c. 29. 

O 3 their 
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their meaning was, that where there was a destruction 

by burning, or a tumultuous breaking, the capital 

* 

punishment should not be relaxed. However this may 
be, for the reasons above stated, I am of opinion that 
these frames are not within the meaning of the 52 6. 5. 
c. ISO. 



HoLROTD J. I was not present when the learned 
counsel was heard in chief on the part of the plainti£^ 
and, therefore, shall add nothing farther than to say 
that I see no reason to differ from the interpretation 
which has been given to this act by the Court ; on the 
contrary, as far as I am able to judge of it, I think it 
the right interpretation. 

Judgment for the defendant. 



Snturday, 
May 5d, 



The King against The Inhabitants of All 

Saints, Worcester. 



OnaquesUon TTPON appeal the sessions confirmed an order for 
the pauper the removal of Esther Newman^ otherwise Esther 

remo^ to"her W7&5, from the parish of Cheltenhamj in the county of 
toS'^Iid- Gloucester, to the parish of AU Saints, in the city of 

Worcester, subject to the opinion of this Court on the 
following case : — 

The appellants having produced the pauper, the 
counsel for the respondents began their case by calling 
a witness, named Ann Willis, for the purpose of proving 
that she had been married in Ireland to one George 



ents called A, 
to prove her 
marruige with 
C» in order to 
get rid of the 
efffect ofa sub- 
sequent mar- 
riage of C with 
the pauper: 
Held, that J, 
wai a compe- 
tent witness, 

fat €• not hating been called as a witness, she did not contradict him, and her eridcnce 
ooold not be used to crimitwta biiD» 

WiUis. 
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WiUts. The counsel for the appellants objected to the 
competency of this witness, declaring themselves pre- 
pared with evidence of the subsequent marriage of the 
same George Willis to Esther the pauper; but the Court 
determined to admit the witness. She proved her own 
marriage to George Willis about fourteen years ago, and 
that a paper which she stated to be a certificate of that 
marriage had been given her by the minister, and by 
her to a Mr. Farren^ the overseer of the parish where 
she then resided, and Farren was in court ready to 
prove bis having received the said certificate of the said 
witness, and having lost it, and he was ready also to 
bave given parol testimony of its contents. Another 
witness proved that George Willis and the first witness 
cohabited together as man and wife, and had three 
children then alive: that the settlement of the said 
George Willis was in the parish of SanMurstf where be 
was bom : that he had been lately apprehended as a 
▼agrant for leaving the said Ann^ his wife, chargeable to 
that parish, and coiivicted of that offence at the quarter 
sessions for this county : that Esiher^ the pauper, had 
gained a settlement in the appellant's parish in her own 
right, as a single woman, about three years ago, but had 
rince, on the 28th December 1815, married the said 
George Willis ; which fact was proved, as well by the said 
pauper as by another witness, who was present at their 
marriage. The counsel for the appellants submitted to 
the Court that the evidence of Ann Willis should be 
struck out, which the Court refused. 



1817. 

Hie Kino 

Hie Inhabit- 
ants of 
All SAivrsy 
WoRCiflfn* 



Scarlett and Campbell^ in support of the order of 
sessions, argued that^nn Willis was a competent witness 
to prove her marriage with George Willis: and they 

O 4 said, 
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said, that in order to maintain this position it was not 
necessary to dispute the rule that husband and wife 
cannot be witnesses for each other, nor against each 
other (a), provided the rule were limited to cases where 
the interest of husband and wife is the matter in contro- 
versy, as where either of them is party to the record, (i) 
But suppose an issue between A, and B.f and A. calls a 
witness, who proves certain facts, and also calls the wife 
of that witness, with a view of confirming his evidence; 
if the wife, instead of confirming, should contradict her 
husband, this testimony, according to the argument 
below at the sessions, must be rejected, otherwise it may 
tend to shew her husband guilty of perjury. But 
would it not be a strange anomaly in the law, if the 
competency pf a Jeme covert to be a witness should 
depend upon whether her evidence would or would not 
agree with the evidence of her husband, his interest not 
being in litigation ? It seems, indeed, as if some such 
doctrine had led to the decision of Bex v. Cliviger (c), 
where, upon a question touching the settlement of A. 
and B. his wife, A. having denied a former marriage 
with C, C. was held an incompetent witness to prove 
tliat maiTiage. Or, if that was not the ground of the 
decision, it was perhaps upon the principle that husband 
and wife shall not give evidence which may tend to 
criminate each other; a principle upon which the ruling 
of HoU C. J., in Broughton v. Harpur (d), was probably 
bottomed, though the report puts it on the ground of 
interest. But in either way of considering it the decision 
in Rex v. Cliviger cannot avail, except in cases where 

(a) BuU.N.P.2S6. 

(b) Bmtley ▼. Cookef cited in Ret t. Clwiger, 2 T. R. 265. 

(c) 2 T. R. 265. (d) 2 Ld, Raym, 752: 

the 
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the interest of the husband or wife is concerned in 
the issue. With respect to the wife's contradicting the 
husband, it may be observed here, that the husband 
had not given evidence, as in the case of Rex v. Cliviger ; 
so that the fact did not admit of this objection. • 



1817. 

Tbe Kino 

agatnsi 

Tbelnbaba- 

antsof 
All SAiMTfy 
Wo^omnm. 



JerviSf Taimtotiy and 7W^, corUrd^ argued that Rex 
v. Cliviger was decisive of this question ; for although 
in that case the husband was one of the parties included 
in the order of removal, and had been called as a 
witness, and denied his former n^arriage, in which 
respect it differs from the present case, yet having been 
decided upon the principle that the law does not permit 
husband and wife to give evidence that may even tend 
to criminate each other, that decision entirely disposes 
of the present case. In delivering judgment Ashhurst J. 
is reported to have said, that ^^ a marriage in fact had 
been proved with one woman, then another woman was 
called to prove that she had been before married to him, 
aud was his lawful wife." So in substance is the case 
at bar; for although the respondents, contrary to the usual 
course of proceeding by first examining the pauper, 
who would have proved her marriage, began by calling 
the first wife, to prove that she had before been married 
to and was the lawful wife of the same man, yet this 
course of examining the witnesses inverso ordine^ and by 
a kind of shift, to evade the rule of law, will not alter the 
nature of the evidence; for that would be to make the 
rule of law dependent upon the order observed in mar- 
shalling the evidence. When therefore it appeared in the 
sequel that the evidence had been improperly received, the 
justices should have struck it out. The case of Broughton 
V. Harpur is in accordance with Rexw. Cliviger s and it is 

also 
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181 ?• also laid down by Lord Hale (a) that a wife is not bound 
"~~" to give evidence against a third person, if her husband 

Xh6 Kino 

agamst be concemed, though it be not direcdy against him. It 
•Ota of is not necessary upon the present occasion to carry the 
doctrine so far, because here the wife's testimony might 
direcdy have affected her husband, for the justices might 
upon that testimony have issued a warrant for his ap« 
prehension; as where upon issue joined in a civil acUon, 
whether felony or not, if the affirmative be found, such 
finding will, it is said, lay a good foundation for pro- 
ceeding criminally against the party. 

Lord Ellekborough C. J. With the best attention 
I have been able to give to this case, I cannot discover 
any incompetence of the first wife to give evidence 
touching the fact of her marriage. At the period of 
the proceeding, when she was called, she contradicted 
no denial then in evidence of the existence of the mar* 
riage, nor do I say that it would make any material 
difference if she had. At the time when she proved the 
&ct of marriage it did not appear tliat guilt would 
thereby be imputable to her husband. She did not re* 
fuse to be examined ; and she proved the fact of the 
celebration of a marriage fourteen years before with a 
person under whom the pauperis title to a settlement 
was to be derived. She affirmed that he was her husband. 
How does this criminate him ? Does it contradict any 
thing which he bad sworn to before, so as to involve 
him in the crime of peijury ? Not at all. Does it 
even relate to a matter on which he had given previous 
evidence ? By no means. Then the question is, wbe- 

(«) ffal€pP.C.SOU 

ther 
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ther this is not a competent witness to prove her mar- 1817* 
riage in the first instance. Her being the wife presents " 
no objection to her proving the marriage. The objec- agaimi 

Hw Inhabii- 

tion rests only on the language of the King v. Cliviger^ ante of 
that it may tend to criminate him, for it has not an vi^McittBE. 
immediate tendency, inasmuch as what she stated could 
not be used in evidence against him. The passage 
from Lord Hale has been pressed upon us, where it is 
said the wife is not bound to give evidence against an<* 
other in a case of theft, if her husband be concerned, 
though her evidence be material against another, and not 
directly against her husband. Admitting the authori^ of 
that passage, it assumes that the husband was under the 
criminal charge, that he was included in the simul am 
dliis. But if we were to determine without regard to 

the form of proceeding, whether the husband was im« 

* 

plicated in it or not, that the wife is an incompetent 
witness as to every fact which may possibly have a ten« 
dency to criminate her husband, or which, connected 
with other facts, may perhaps go to form a link in 
a complicated chain of evidence against him, such a 
decision, as I think, would go beyond all bounds; 
and there is not any authority to sustain it, unless, 
indeed, what has been laid down, as it seems to me^ 
somewhat too largely, in Rex v. Cthnger, may be sup- 
posed to do so. I would observe that by the present 
dedsion the Court does not mean to break in on the 
rule, founded in the policy of the law, that husband and 
wife shall not be permitted to be witnesses for or against 
or to criminate each other; but before I pronounce that 
it is a good objection to the competency of either to be 
a witness, that his or her testimony may produce some 
latent possible effect, which in its result may occasion an 

incon« 
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1817* iaconveDience to the other, I shall require some graver 

authority or reason than I am acquainted with at 

against present. It may be remarked here that at the stage of 

The Inhabit- . . . 

anu of the enquiry when this witness was examined it was not 

All SAiNTfy 

WoacstTBA* in proof that the second marriage had taken place ; un- 
doubtedly, therefore, she was an unexceptionable witness 
at that time. To strike out her evidence because, by 
reason of what was afterwards proved, of the possible in- 
convenience which might result to her husband from the 
disclosure, would, in my opinion, be introducing a dan- 
gerous laxity in dealing with evidence. It would reduce 
all prior evidence in a cause to a precariousness de* 
pendent upon that which follows, whether it should 
remain part of the evidence on the notes or not. It 
seems to me, therefore, that the evidence was well re- 
ceived at the time when it was produced, and that the 
subsequent testimony did not render the witness incom- 
petent, so as to sti*ike out her evidence ab initio. 

Bayley J. On the best consideration which I can 
give to this case, it appears to me that Ann Willis was a 
competent witness, and I found this opinion not upon 
the order of time in which she was called, for in my 
judgment she would have been equally competent after 
the second wife had given her testimony. It does not 
appear that she objected to be examined, or demurred 
to any question. If she had thrown herself on the pro- 
tection of the Court on the ground that her answer to 
the question put to her might criminate her husband, in 
that case I am not prepared to say that the Court 
would have compelled . her to answer; on the contrary, 
I think she would have been entitled to the protection 
of the Court. But as she did not object, I think .there 

was 



IN THE Fifty-seventh Year of G£0RG£ III. 



201 



Was no objection arising out of the policy of die laW| 
because by possibility her evidence might be the means 
of furnishing information, and might lead to enquiry, 
and perhaps to the obtaining of evidence against her 
husband. It is no objection to the information that it 
has been furnished by the wife. In Rex v. Cliviger^ the 
decision seems to have been put upon two grounds; 
one, that the husband having been examined before, the 
vrife was called to contradict his evidence, and thus to 
prove him guilty of perjury. The other ground was 
this ; that her evidence would have a tendency to charge 
him with bigamy, or might lead to a charge for that 
crime, and cause the husband to be apprehended. I 
am not sure that the import of the expression ^^ tendency 
to criminate" was very accurately defined in that case. 
It was probably not understood as meaning that the 
wife's evidence could be used against her husband, 
for we know that this could not be so. It has, in- 
deed, been argued that the wife's evidence in this case 
might operate as a direct charge against her husband, 
by analogy to what has been said may be practised in a 
civil action, where if the issue be upon a felony, and the 
felony proved, the party against whom it has been 
proved may be apprehended upon that evidence; but 
supposing that to be so, the present is not an analogous 
ease; and nothing which the wife proved on this oc-' 
casion could be the direct means of founding a pro- 
secution against her husband, although it might afford 
the means of procuring evidence against him. But such 
a collateral copsequence is not a sufficient objection. 
With respect to the case of Broughton v. Harpur^ the 
ground on which the Chief Justice rejected the witness 
does not appear very clearly upon the report : the ob- 
jection 
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jection to her testimony seems to have been put on the 
ground of interest. At the period when that was so 
ruled by the Chief Justice the authorities were contra- 
dictory as to the nature or d^ree of interest which 
rendered a witness incompetent, whether it need amount 
to an interest in the event of the suit; but in later times 
this rule has been better established, the courts inclining 
to let the objection on the score of interest go rather to 
tbe credit thaa the competency. Therefore on the 
ground that tbe admission of this witness does not in- 
terfere with the policy of the law as it concerns mar* 
riage, I think she was competent. 



Abbott J. I also am of opinion that this wit- 
ness's testimony was well received, and ought not to 
have been struck out. The question does not arise here 
as to the admissibility of husband or wife to contradict 
the testimony which has been previously given by the 
other, and I, therefore, abstain from saying any thing 
upon that point Complaint, indeed, has been made in 
the progress of the argument of the course of proceeding 
pursued at the sessions by the respondents in marshal- 
ling the evidence, in order to steer clear of Bex v. 
CUviger^ but it is plain that the appellants did not pro- 
pose to call tbe husband, and, therefore, could sustain 
no prejudice on that account. But the opinion which I 
have now formed would have been the same if a diflferent 
course had been followed; for instance, suppose the 
respondents had begun by proving the pauper's maiden 
settlement, and the appellants had answered that by 
proving her marriage with Willis^ and then the respondents 
had called the first wife to prove the former marriage, 
I should have been of opmion that she was competent 

to 
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to make such proof; so that the order of proceeding, in 
my judgment, made no difference. Her evidence upon 
this occasion can never be received against her husband, 
nor can the decision of the sessions be used against him. 
They can found neither a charge nor the evidence of any 
charge against him. So that it may properly be said of 
her evidence that it has not any tendency to criminate 
him, provided that expression be understood with the 
limitation which I aiBx to it, that is, to criminate him 
in the course of some proceeding in which a crime is 
imputed to him. With this qualification I give my 
assent to the expression ; but if it is to be carried farther, 
with all my respect for the learned Judges who decided 
"Rex V* Cliviger^ I cannot but say that I know not 
what limitation is to be given it. 

Order of sessions confirmed, (a) 



1817. 

TbtKnrc 
ugainst 

The Inhabit- 
ants of 

All Saints* 

WoACtSTIK. 



(a) Hobroyd J. was absent. 



Doe dem. Stainton against Roe. 

lOEAKE moved to set aside the service of copy of a 
declaration in ejectment, on an affidavit of John 
CasSf the tenant in possession, that he was baptized by 
the name of Johfif and never was known by any other 
name, and that the notice subscribed to the copy of the 
declaration which had been served was addressed to 
Charles Cass. He argued, that unless the Court enter- 
tained this motion there would be bo means of object* 
iog to such an irr^ular declaration in ejectment ; for if 
the defendant appeared* it would be under the usual 

terms 



Hoy 6th. 

Rule refbsad to 
set aside scrfiot 
of a declaration 
in ejectment, 
on the ground 
that notice to 
the tenant in 
possession was 
addressed to 
him by a wrong 
Christian name; 
for this would 
be to allow, in 
effect, a pleo 
in abatement 
ineiectnentte 
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terms of pleading not guilty, and insisting on the title 
only. But 

The Court refused the rule ; for the granting it would 
in effect be allowing the tenant the benefit of a plea in 
abatement for misnomer in ejectment, which had never 
been done. 

Rule refused, (a) 



(a) Lord EOenborough C. J. had left the Court. 



May 6Ui. 

Piaiiitiff hav- 
ing distrained 
for rent-arrear, 
goods which 
the tenant 
was at that 
time about 
to seU, agreed 
whh defendants 
to deliver up 
the goods, and 
to permit them 
to be sold by 
one of defend- 
ants for the 
tenant, upon 
defendants' 
Joint undertake 
ing to pay to 
plaintiff all 
such rent as 
should appear 
t6 be due to 
him from the 
tenant ; and he 
thereupon deli- 
vered up the 
distress : Held, 
that this agree- 
ment was not 
within the sta- 
tute of frauds. 



Edwards against Kelly and Another. 



^SSI7MP5/r tried before Holrc^dJ., at the ComwaU 
assizes, when a verdict was found for the plaintiff 
for 398/. Il5. 2£f., subject to the opinion of the Court 
upon the following case : — 

Edward Kelly, on the ISth of March 1816, and for 
four years preceding, held part of .the Barton of RamCi 
and tenement Bastard Comber as tenant to the plaintiff 
at the yearly rent of 570/. 

On the said ISth oX March the sum of 898/. lis. 2dL, 
being due from him for arrears of rent to the 25th of 
December 1815, the plaintiff distrained, upon the pre- 
mises, divers catde, goods, and chattels of greater value 
than the rent-arrear, which £• KeUy being at that time 
about to sell, the plaintiff agreed with the defendants, 
Thomas Kelly and Robert Brzckwoody to deliver up the 
distress, and permit the same to be sold by Brichoood 
for E. Kellyf upon the defendants jointly undertaking 
to pay the plaintiff all such rent as should appear to be 

due 
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due to him from E. Kelly to the said 25th ei December^ 18I7. 
whereupon the defeudants signed the following paper 

Wfitinff: — agnrut 

^ KlLBT. 

<< We, the undersigned, hereby agree and undertake 
to pay to Thomas Edwards all such rent as shall appear 
to be legally due to him from Edward Kelly the tenant, 
of part of the Barton of Rame and tenement Bastard 
Combef up to the 25th day of December 1815. 

^< ROBEUT BrICKWOOD.. 

•« Thomas Kelly."^ 
" Witness J. Bjcme!" 

The plaintiff, upon the signing and delivery to him of 
this paper writing, gave up the distress, and by his per- 
mission the cattle, goods, and chattels were sold by 
Brickwood for E. Kellyy and were removed from the pre* 
mises by the purchasers. The defendants had notice 
that the sum of 898/. Il5. 2d. was legally due to the 
plaintiff from E. KeUy^ and were requested to pay, but 
refused. 

The question for the opinion of the Court is, Whe-* 
ther this case is within the statute 29 Car. 2. c. S. 5. 4u ; 
and if so, whether, under the provisions of that statute^ 
die plaintiff is entitled to recover? 

m 

Bayly^ for the plaintfff, argued that this was not a 
case within the statute. And he took this distinction, 
that whenever there is a new contract and an original 

■ 

consideration, this is not a case within the statute. la 
support of which position he relied on B£ad v. Nash {a\ 
Tomkins v. GiU (i), Williams v. Leper (c), Hoidditch ¥• 

(a) 1 WUs. 305. (6) AnM. 39a 

(c) Z Burr, 188$. S. C. S WUs. 308. 

Vol. VI. P Milne, 



KxLLT. 
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1817. Milne {a)y and Castling v. jiubai. {b) He said that the 
"■— " present case differed in one respect only from Williams 
agtdnMt V. LepeTf viz. that here the plaintiff having the distress 
in hand, the consideration for the promise was his 
giving it up ; whereas in Williams v. Leper^ the consider- 
ation was his forbearing to make the distress. But the 
surrendering of a benefit acquired is certainly as good a 
consideration as the forbearing to seek it. 

Giffbrd contra. This is a promise to pay the debt of 
another; it is, in the language of the statute, *^ to 
answer for the debt, default, or miscarriage of another;" 
therefore, there must be an agreement in writing, (c) 
The distinction taken by the plaintiff cannot hold, be- 
cause every promise to answer for the debt of another 
is a new contract, yet is it within the statute, for it is 
expressly declared to be so ; and as to the other branch 
of the position, there was not any original consideration, 
if by that term is meant a consideration moving to the 
defendants' benefit, so as to make this a promise on their 
own account. In Read v. Nash^ the defendant was, in 
the strict sense of the expression, the original con- 
tractor ; for there was not any debt owing to the plaintiff 
irom any third person at the time when the promise 
was made, and the judgment proceeded on this distinc- 
tion. So in Williams v. Leper^ according to the report Jn 
Wilson^ the defendant bad an interest in the goods, for a 
bill of sale had been made to him; wherefore the Court, 
with the exception of Asioni.^ say, ^^This is not a 
promise for the debt of another, the goods were debtor, 
and the defendant was in nature of a bailiff for the 

(a) SEip, N, P. C. Se. (h) iEmsi,SaS. 

(c) Sm Ifm T. WmUtn, S JSath 10. 

landlord, 



n 
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landlord, and if he had sold them and received the 181 7« 
money, money had and received for the plaintiff's use " 
would have lain. The defendant had an interest, and the agamst 
plaintiff gave up his right to distrain." Having waived 
a right in respect of which the defendant was personally 
interested, the plaintiff in that case might well be con- 
sidered as e^ptitled to treat the defendant's promise as a 
new contract upon a good consideration moving to him. 
How different is the present ; here the defendants had 
no interest in the goods, a bill of sale had not been 
made to them ; one of them, indeed, was to sell the 
goods, but it does not appear that either of them was to 
derive advantage from the proceeds; on the contrary, 
the goods were to be sold for the tenant; so that the 
consideration of the promise was exclusively moving to 
him. And although it may be true that the plaintiff 
was induced to forego a right which he then held, yet 
that circumstance alone has never been considered suffi- 
dait to avoid the statute ; for if it had, the decision in 
Chaier v. Beckett {a) must have been the other way, 
because the plaintiff in that case staid proceedings on a 
ca. sa» In Houlditch v. Milne^ Lord Eldon considered 
the possession and use of the thing as the material point 
^^ If (said he) a person got goods into his possession on 
which the landlord had a right to distrain for rent, and 
he promised to pay the rent, though it was clearly the 
debt of another, yet a note in writing was not neces- 
sary, {b) And Le Blanc J., in Castling v. Aubert {c\ 
holds similar language, — ^^ this is a case in which one 
man having a fund adequate to the discharge of incum- 
brances, another man undertook that if that fund were 

(«) 7 r. H. 201. (6) 3 Etp. N. P. C S7, (c) 2 Etut, 332. 

P 2 delivered 
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18 17* delivered up to him, he would take it with the incum- 
brances." Now nothing of this applies to a case where 
the goods were only delivered to the defendants for the 
use of the tenant, he remaining stilt liable to the debt, 
and it being his debt, as the paper writing imports, for 
which the defendants undertook. Money had and re- 
ceived would not have lain against them as in Castling 
V. Auberi. (a) 

Lord Ellenborough C. J. Perhaps this case might 
be distinguishable ironi that of Williams v. Leper^ if the 
goods distrained had not been delivered up to the 
defendants. But here was a delivery to them in trust, 
in effect, to raise by sate of tlie goods sufficient to satisfy 
the plaintiff's demand ; the goods were put into their 
possession subject to this trust. So that in substance 
this was an undertaking by the defendants that the fund 
should be available for the purpose of liquidating the 
arrears of rent. There was, therefore, a consideration 
for this promise partly falling within the authority of 
Williams v. Leper^ partly within that of Read v. Nash* 

Bayley J. I think that the case of Williams v. Leper 
goes tlie whole length of deciding this case; and that in 
one particular it is stronger than that case; because in 
that a distress had not been made, here the plaintiff had 
the distress in his hands. It is only necessary to attend 
to the facts in order to see that this case is not within 
the statute. After the plaintiff had distrained, he held 
in his own hands his remedy for recovering the rent, 
and the tenant was at that time no longer indebted ; for 

(a) See per Lord Ellenborough, 2 East, 350. 

SO 
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SO long as the landlord held the goods under distress 18i7. 
the debt due from the tenant was suspended. What ^ 

Edwakos 

then, I would ask, is the substance of this contract? It is agtmui 
as if the defendants had proposed to the plaintiff in 
these words; you must convert the goods into money in 
order to satisfy yourself the arrears diie, if you will 
allow us to do this we will pay you. And what would 
this have been but an independent contract between 
these parties ? I think that the present case is neither 
within the letter nor mischief of the act of parliament, 
which' was aimed at cases where a debt being due from 
one person, another engaged to pay it for him. But 
here, for the reason above stated, at the time when the 
promise was made, the debt was not owing from the 
tenant 

Abbott J. I am unable to distinguish this case in 
principle from Williams v. Leper^ and I find that case 
was recognized in Houlditch v. Milne and Castling v. 
Aubert. 1 think that this is not a promise to answer 
the debt of another. 

HoLROTD J. I am of the same opinion. If debt 
were brought for the arrears while the goods were 
under distress, the tenant might plead the distress in 
answer, which shews that the debt was for the time sus* 
pended. The consideration for this promise was a fresh 
consideration, not merely moving to the tenant, but to 
those who made the promise to pay a debt which at that 
time did not exist as the debt of another. 

Judgment for the plaintiff 
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1817. 



Tuesday, BuSH against KiNNEAR, 

2iay6\h. ^ 

In amimptU TNDORSEE against the indorser of a bill of «- 

by indorsee X 

against indorser change- 

change, plain- The plaintiff declared that one 7*. JR. Mamin on the 
that A, B. ac- ^^^ o( May I8I69 according to the custom of merchants) 
by'^t aci^u '^•^^ ^'s ^^^1 ®f exchange in writing, and directed the 
ance appointed same to one A. Biston^ and thereby required the said A. &» 

tbe money in *f t 

the bill speci. two months after date, to pay to his order the sum of 

fiedtobepaid . . 

at tbe house of 70/. 5s. value received, and delivered the bill to the said 

G, and Co., 

and averred A. B. \ which the said A, B. afterwards, to wit, on, &c., 

was in due aty &c., upon sight thereof, accepted, and by that ae* 

senteduT '^ ceptance appointed the money in the said bill of exchange 

!? J? for Mv^ ^P^ifi^^ ^^ ^ paW at the house of certain persons using 

^^"Vcf ^''^d ^*^ '^^^j %'^> ^^^ J^^^ ^f Messrs. Glyn, Mills, and 

A. B, were Company. The declaration then went on to state the 

then and there 

required to pay indorsement by Mamin to the defendant, and by the 

the same to 

plaintiff accord- defendant to the plaintiff in the usual form, and pro* 
and effect of"^ ceeded thus : that afterwards, and at the expiration of 
acceptanwand ^^® ^^™® '^y ^^^ *"'^ ^^'^ appointed for the payment of 
u^*S^"*^V ^^ money therein specified, to wit, on, &c., at, &c., the 
demurrer for g^jj \yi\\ go indorsed as aforesaid, was in due manner 

cause, that it ' 

did not appear sheom and presented to the said Messrs. Glyn, Mills, and 

that the bill was ^ . ^ ' » 

presented at the Co., and also to the said A» B., for payment^ and the said 

house: Held, ,^ ^, ^..,, ,^ , , , ., . « 

that Uie aver- MessTs. Glyn, Mills, and Co. .^ and also the satd A.o^ 
Hcient. *" " *^^ ^^^* ^^^ ^^^^^ required to pay the same to the platn^ 

tiffi according to the tetior and effect of the said bUl and 
acceptance thereof, and said indorsement, but that neither 
of them, nor any person on their behalf, did or would 
when the said bill was so shewn and presented for pay* 

ment 
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ment as aforesaid, nor at any time since, pay the same, 1817* 
or any part thereof, to the plaintiff, but refused, &c. — — 

Bush 

There were also the money counts. The defendant against 
demurred to the first count, assigning for cause that it 
is not averred, nor does it appear in the said first count, 
that the said bill of exchange was duly shewn and pre- 
sented for payment to Messrs. Glyn^ Mills, and Co., at 
their house, according to the tenor and acceptance of 
the said bill of exchange, or was shewn and presented 
to the said A. B. at the house of the said M^srs. G/yn, 
Mills, and Co., or was duly presented either to the said 
Messrs. Glyn, MiUs, and Co., or to the said A. B., ac- 
cording to the tenor and efiect of the said acceptance, 
but for any thing appearing in the said first count, the 
said bill might have been presented to the said Messrs. 
Glyn, Mills, and Co. at any other place than at their 
house, where it is alleged to be made payable, &c. 
Joinder. 

In this case Spankie argued in support of the de* 
murrer, and Chitty was on the other side, but the 
Court gave judgment without hearing him. It seemed 
to be agreed at the outset that a presentment at the 
place of acceptance was necessary, and consequently 
that the declaration ought to contain an averment to 
that effect; and the only question was, whether it con* 
tained such an averment ? 

It was ai^ued in support of the demurrer, that as by 
the declaration it was specially alleged that by the ac* 
ceptance the acceptor appointed the bill to be paid at 
the house, so it should have been specially averred that 
it was presented for payment at the house ; that its being 
averreil that the bill was presented in due manner, and 

P 4 that 
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1817* that they were required to pay according to the tenor tmd- 
_ ^ff^U would not supply the omission, because this being 

aigaxMt a q>ecial demurrer, nothing could be intended to help 
the averment; and so it differed from Hifffhm v. Ellis(a\ 
which being a writ of error, such intendment might be 
made. If a feoffment in mortgage be made, and the 
{dace of payment be limited, the feoffee is not bound to 
receive the payment in any other place but in the same 
place so limited* (&) That a presentment at the plaoe 
must be averred is expressly laid down (^) ; ^^ according 
to die tenor and effect," is only an averment of law, 
like *f modo et formd; " meaning that it was done with 
the usual ceremonies, and within hours of business, and 
the like; but it will not supply an essential fact, arising 
OiUt of a special contract. 

Lord Ellenborough C. J. The declaration avers 
that the bill was in due manner presented to Glyn- 
and Co., and to the acceptor, for payment, and that thegr 
were then and there required to pay the same according 
to the tenor and effect of the bill and acceptance. And 
is not this an averment that it was presented at the place, 
according to the rule verba relata inesse videnlur ? The 
plaintiff* sets forth the special acceptance, and with re- 
ference to that avers a presentment in due manner and 
according to the tenor and eff*ect of the accepiance^ 
Could he have escaped the certainty of a nonsuit if at 
Nisi Prius he had not proved a presentment at the 
house? Surely, therefore, there is enough to call on 
the defendant to dispute the iact, if he could, instead of 

(«) 3 Taunt, 415. (h) Lit. sect 345. Roll Abr. 445. 

(c) Per Dampier J., ante, toI. iii. 150. Butterworih ▼. Lord Le De^ 
^pemeer. See 5 Tauni* 344. Gammon ▼. iScAmoff. 

demur* 
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demurring. Perhaps, if I had been plaintiff in this. 1817. 
case, I should have preferred amending to the chances ■ 

of an argument upon this special demurrer. However^ agmnu 
as it now is, I cannot help feeling that this averment of 
a presentment according to the ten6r and effect of the 
acceptance is tantamount to an adoption and repetitioa 
of all the words set forth on the special acceptance as to 
place of payment, and therefore that it is as good as if 
the very words were to be. found in it. 

Bayley J. The fact required of the plaintiff is a 
presentment at the house of Glj^ and Co., and a request 
to pay. And I consider the substance of this averment 
to be, that there was a presentment and request made 
to Bistort to pay- according to the tenor and effect of his 
acceptance. Now does not this necessarily import.that 
it was at the house, for otherwise, how could it with any 
propriety be averred that it was according to the tenor 
and effect of his acceptance? It is a part of the accept* 
ance that the bill shall be payable at a particular place; 
an averment, therefore, that it was presented for pay- 
ment according to the tenor and effect of the acceptance 
must, as it seems to me, include a presentment at the 
place. 

Abbott J. I am of the same opinion. It appears to 
rae that this amounts to an averment that the bill was 
presented to Bistouj and he was required to pay at the 
house of Glyn and Co. 

HoLROYD J. The common form of declaring by 
indorsee against acceptor is to state the making and 
iaccepting of the bill add the indorsement, and these are 

alleged 
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1817. 

BCSH 

against 

KiNNBAE. 



alleged to have been done according to the custom of 
merchants; and then the declaration charges that by 
means thereof the acceptor became liable to payment 
according to the tenor and e£Pect of the said bill and of 
his said acceptance, and of the said indorsement Now 
ail this would be bad on special demurrer if the relative 
words, as the argument of to-day would have it, are 
insufficient. 

Judgment for the plaintiff. 



ff^ednetdayi 
May 7th. 



The King against The Inhabitants of 

Manningtree. 



VHiere pauper, f\ii appeal the quarter sessions quashed an order for 

beiog the aoo V-/ 

of a certificated the removal of William Finch^ Sarah his wife, and 

with his father their two children, from the parish of Manningtree^ in 

tifitii^ at ^^ ^ county of Essex^ to the parish of Ctdpkoej in the 

raiiy?^ar bounty of SuffMf subject to the opinion of this Court on 

the a^ of nine- the following case : — 

teen and up- ° 

wards bound 
Apprentice, and 

■enred his mas- where his parents were residing under a certificate from 

ter out of the 

the parish of Culphoe, When he was nineteen years of 



The pauper was bom in the parish of Manningtreej 



certificated 
parish, and at- 
tained his ma- 
jority about 
«ight mon^s 
previously to 
leaving his 
master's ser- 
vice, during 
which time he 
•lept at his f»- 

ther*s house in more than two years, when he ran away, the vessel then 

tiie certificated 

parish, with his being at Mistley. About eight months previously to his 

master's con. 

sent, be not having room for him in his own house for more than forty nights ; and on the 
night before he len the service : Held, that Ire did not thereby gain a settlement in the 
certificated parish. 

thus 



age and upwards he was bound apprentice by indenture 
to Rickard Hobson, residing at Mistley^ in the county of 
EsseJCf hoyman, for three years, to serve on board his 
vessel engaged in the coasting trade from the port of 
Mistier/ to the port of London ; he served his master for 
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thus leaving his roaster's service he had attained the age 1817. 
of twenty-one years, during which eight months he *""""" 

The KiKO 

slept at his father's house in Manningtree for more than against 
forty nights with the knowledge, consent, and appro* ants of 
bation of his master, his master not having any room ^''*'*«**"*» 
in his own house for the pauper, and he slept in his 
father's house in Manningiree the night before he left 
his master's service. Whenever the vessel was at 
MiUlegj the pauper uniformly slept in his father's house 
in Manningiree^ during the whole period of his service 
under the indentures, as well before as after he attained 
the age of twenty-one. No evidence was offered to 
shew that the pauper had gained a settlement in any 
other parish. He was not married when he left his 
master's service, neither had the pauper's father at that 
time done any act whereby to discharge the certificate. 
The Court were of opinion that the pauper gained a 
settlement in Manningtree. 

Knox and Wcdfcrd^ in support of the order of ses*' 
sions, argued that a certificate is discharged as it regards 
those members of the family who are comprehended in 
it under the general description o^ family^ by their ceas- 
ing to be so from becoming emancipated ; and for this 
they cited several authorities (a) ; and that being eman- 
cipated, they are capable of acquiring a settlement in 
the certificated parish in like manner as in any other 
parish, (i) Applying these principles to the present 
case^ they said it would be found that the pauper 
gained a settlement in Matmingtree : for although when 

(o) Res ▼. Heathf 5 T, R. 5S5. Rex ▼. Morilake, 6 Eotf^ 397. Rex ▼• 
ThwaUes, ante, vol. i. 669. 
(b) Rex T. Moriey, ante, vol. ii. 417. 

he 
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1817* he qaitted his father's house to be apprenticed he 

was under twenty-one, yet he continued separated after 

agahut he was of age, whereby he became emancipated : there- 

Tbe Inhabit- n . 

ants of fore his sleeping at his father's house afterwards for 
more than forty nights, in the due course of his service 
under the apprenticeship, acquired him a setdement in 
ManntT^ree (a) ; because the statute 8 & 9 fK 3. c. 30. 
is only operative while the party is under the certificate. 
According to Bayley J. (&), it should seem that there is 
not any difference between going out from the father's 
house after twenty-one to seek a livelihood and ccHitinu- 
ing out for the same purpose after that age. 

Jessop and KeUy^ contra^ were proceeding to argue 
against the settlement in Manningtree, when the Court 
interposed. 

Lord Ellemborough C. J. It has occurred to this 
Court upon reference to the statute 3 W.S^M. c. 11., 
which requires a binding as well as an inhabiting in 
order to confer a settlement by apprenticeship, for the 
words are ^^ such binding and inhabitation," that in a 
case like the present, where the pauper is to be with- 
drawn from the effect of a certificate and placed in a 
condition to acquire a settlement in the certificated 
parish by some act clearly indicative of his being sui 
juriSf the binding must, for this purpose, be after he has 
attained his full age. It is plain the binding here was 
before he was of age; and that seems to make an end of 
the question. 



(a) Rex T. StrtUfiird-upon'Avon, 11 East, 176. 
{b) Rex J. Cowhonejfbomf, 10 East, 88. 
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Batley J. It is clear, I think, that a settlement 1817* 
could not be gained in Manningtree by this pauper by -— 
means of a binding and service there while he was agahui 

The Inhabit- 
under age. A setdement in that parish could only be ants of 

acquired by him after he became sui juris^; and as it 
regards a settlement by apprenticeship, the act of bind- 
ing as well as inhabitancy ought, as it seems to me, to 
be one entire act after he has accomplished his full age^ 
and not an act in part commencing during his nonage. 
The binding, therefore, as well as the inhabitancy ought 
in this case to have been after he was twenty-one. . In 
this the distinction lies between the present case and 
Rex V. Morley^ because both a hiring and service after 
the pauper had attained his full age concurred in that 
case. The present decision, it should be observed, will 
not militate with any former cases. The Court does 
not say that where a settlement in the certificated pa- 
rish is not in question, this doctrine will apply ; if the 
question here were upon the effect of this binding 
coupled with a service under it in a third parish, the 
Court doe» not pronounce that the pauper would not 
have acquired a settlement there. For instance, fet the 
binding be in parish ^•, the service in B.^ and let the 
apprentice sleep in C ; in that case the settlement would 
be in C : yet if C, be the certificated parish, then, un- 
less the binding and sleeping be entire after the pauper 
be of full age, he does not acquire a settlement in C 
This I appreliend is the distinction on^ which the Court 
means to decide the present case. 

HoLROYD J. (a) The son of a certificated person^ 

(a) Abbott J. was aUent. 

included 
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1817. 

Tlie King 
against 
The Inhabit- 
ants of 

MAMMIMaTftSX. 



included in the certificate as a part of his family, can 
only gain a settlement in the certificated parish when he 
is sui juris. Under the statute 3 fV»Sf,M. c.ll. two 
things are requisite to confer a settlement by apprentice- 
ship, viz. binding and inhabitancy. By analogy to that 
statute, where the question regards a settlement in the 
certificated parish, both these must concur after the 
party is of full age so as to make this an act sui juris* If 
the apprentice had been bound when he was of age, and 
had served afterwards, Bex v. Morley would have been 
in point 

Order of sessions quashed* 



Tkundajft 
MaySth* 

Bail excepted 
to and rejected 
may render 
defendant, lo 
long as they 
remain on the 
bail-piece. 



Say£r and Another against Verdenhalm. 

^OTICE of justification of bail having been given, 
the bail were brought up in pursuance of this 
notice on the 6th February last, and were rejected; 
but there was no rule to strike them off the bail-piece. 
On the 8th the defendant surrendered himself in dis- 
charge of his bail. And upon a rule nisi to set aside an 
attachment against the sheriff, the only question was* 
Whether the surrender was well made, seeing that the 
bail had been rgected ? 



Ctmyn^ who shewed cause, cited MiUs v. Head {a) 
and Bell v. Gate {b) to shew that when bail above are 
excepted to, and cannot justify, they are deemed to be 
no bail, and therefore cannot render the defendant ; but 



(a) 1 JV. JR. \Zli 



(6j 1 Tawa, 16J. 
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IN THE FlFTY-S£Y£NTH YeaR OF GEORGE III. S19 

fresh bail may be put in, and then the defendant may 1817* 
surrender himself. And the MS. case to the contrary, — — 

Sayir 

quoted in argument in Mills v. Headj was not treated against 

. VxADINUAIJf. 

by the Ck)urt as an authority. 

Campbettf in support of the rule, admitted that there 
was a variance on this point between the practice of the 
Common Pleas and this Court; for here the rule is that 
bail who have been rejected are still competent to 
render, so long as they remain on the bail-piece (a) ; 
but it is otherwise in the Common Pleas. 
« 

Lord Ellenborough C. J. The only way in which 
I understand our practice is this, that as long as the 
bail continue on the bail-piece the rejection is imperfect, 
and remains to be perfected by erasing their names from 
it. Inasmuch as their names are not erased we leave 
them the power to render. This is the only way in 
which I can understand it; for undoubtedly the ex- 
position of the rule in the Common Pleas is more 
simple and grammatical. As, however, our practice 
stands, the names of the bail not being erased from the 
bail-piece, it seems they are sufficient for the purpose. 

Per Curiam^ 

Rule absolute. 

(a) 1 N. R» 138. note. 
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Tuesday, Martin agamst Bell and Another fShenff of 

May 13th. xr n 

Middlesex). 

The uble of T^EBT for a penalty of 50/. upon stat 32 G. 2. c. 28. 

by itat-SQ G. 2. ^^« 1* l^* The declaration alleged the issuing of an 

does not spply ^^^ hill of Middlesex against the plaintiff, at the suit of 

feB*for w"^-' one W. £., indorsed for bail for 1546/. 105. ; the deliveiy 

rest; and if he ^f ^^ ^^t to ihc defendants, and the plaintiff's arrest 

take a greater ' ^ 

fee than by law thereon ; and that while he remained in their custody 

allowed, debt , ' , ^ 

liei on the tu- by Virtue of the said process, the defendants took and 

tote for the 

penalty of 50{., received of the plaintiff 15/. 155. for detaining the plain- 
denceofwiiat tiff until he had given bail; which sum was and is a 
iarwhatTupon greater sum than at the time was by law allowed to be 
ma^r^it'L^e taken on that occasion, whereby, 8cc. There were other 
pracUce to counts, and the defendants pleaded nil debent. At the 

trial before Lord EUenbarough C.J* at the sittings after 
Michadmas 1816, there was a verdict for the plaintiff 
for one penalty, subject to the opinion of the Court on 
the following case : — 

. The plaintiff was at six o'clock in the evening of the 
Sd of June 1816, arrested by a bailiff, acting under a 
warrant issued by the defendants upon the precept 
•stated in the declaration, and carried to a lock-up 
house, where he continued in custody till three or four 
o'clock in the afternoon of the following day. About 
ten o'clock in the forenoon of that day the plaintiff 
proposed two gentlemen to the officer as his bail, and 
the officer sent one of his followers to make enquiry 
into their sufficiency, which enquiry proved satisfactory; 
but as the person sent to make such enquiry did not 

return 
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return till three o'clock, one of the gentlemen would, as 18 17. 
the plaintiff supposed from his knowledge of his general 
habits, have left town for his residence in the country^ against 
and it would therefore be impossible to get the bail- 
bond executed by him that night; and it being of con- 
sequence to the plaintiff to be released in time to leave 
town by the mail that evening on urgent business, it 
was proposed by the plaintiff's attorney that he and 
another person, a friend of the plaintiff, then present 
(not one of those originally proposed), should execute 
a bail-bond, in order to procure the plaintiff's immediate 
release ; but that upon the execution and delivery to the 
officer of another bail-bond executed by the gentlemen 
first named, and whose security the officer had agreed 
to take, die bail-bond to be given by the plaintiff's 
attorney and the other person then present should be 
delivered up and cancelled. To this arrangement the 
officer consented, and two bail-bonds were then exe- 
cuted by the plaintiff, one of which was also executed 
by the plaintiff's attorney and his friend who was pre- 
sent, and the other was filled up with the names of the 
two bail originally proposed, and was afterwards dulj' 
executed by them, and delivered to the officer, but the 
first bond was not delivered up or cancelled, as had 
been agreed. Upon the execution of these bonds by 
the plaintiff in the afternoon of the 4th, and previously 
to his release, the officer demanded and took from him 
15^ 155., and he was then set at liberty. 

The plaintiff's attorney stated in evidence that within 
his experience the sum allowed by the Master on the 
taxation of costs, as paid to the sheriff or officer for his 
fee, is one guinea. But no table of fees setded, en- 
rolled, and registered according to the direction of 
. Voj^VI. Q 32 G. '2. 
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1817. S2G.2. c. 28. 5.12. was given in evidence; nor was it 
""""■"" proved what sum the bailiflF was allowed by law on 
a^nst making an arrest) and taking a bail-bond^ otherwise 
than as above stated. 

If the Court shall be of opinion that the plaintifiP is 
entitled, the verdict is to stand ; othenvise a nonsuit is to 
be entered. 

The principal point discussed in argument was upon 
the objection taken that a table of fees ought to have 
been given in evidence, and that it was incumbent on 
the plaintiff to prove what sum the sheriff was lawfully 
entitled to receive for making the arrest and taking the 
bail-bond in question. 

RosSj for the plaintiff, argued that the table of fees 
mentioned in the stat. 32 G.2. c.28. 5.12. applied only 
to gaol fees, and not to fees taken by the sheriff and 
that the plaintiff was not bound to give further proof 
than that which was ofiered of what was allowed by law 
to the sheriff in the present case. The statute, as 
appears by the preamble, was passed to restrain the 
oppression of inferior officers in the execution of pro- 
cess for debt, and the exaction of gaolers to whom such 
debtors are committed; and it prohibits any sheriff 
mider-sheriff, bailiff, serjeant at mace, or other officer, 
from demanding or taking any greater sum than is by 
law allowed for any arrest, &c. By section 5. tables of 
fees for the gaols in the city of London and counties of 
Middlesex and Surrey are directed to be settled in manner 
therein mentioned ; and by section 12. no gaoler or other 
person belonging to the gaol shall demand or take of 
any prisoner for debt any other or greater fee than what 
shall be mentioned in the table of fees ; and any sheriff 

under- 
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under-sheriff, bailiff, gaoler, or other officer, who shall ^817. 
offend against this act shall, over and above the penalties ^ 
now in force, forfeit 50L It is plain, therefore, from a&iintt 
this summary of the act that the sheriff may offisnd, and 
thereby incur the penalty, by taking a greater fee than 
by law allowed, but not by taking a greater fee than 
mentioned in a table of fees, because no table is pre- 
scribed so far as regards the sheriff. With respect to 
the term *^ allowed by law," that must mean the, usual 
fee allowed by the practice of the Court upon taxation 
of costs, which, according to Boldero v. Moss (a), is one 
guinea ; or the sum allowed to the sheriff on arrest by 
Stat 23 H. 6. c. 9. ; though this latter statute does not 
seem to have been acted upon in modern days, {b) As 
to the case of Jaques y. Wkiicomb (c), it was only a ruling 
at Nisi Prius ; and George v. Perring {d) seems to differ. 

Holt, contra, referred to the eleventh section as giving 
a summary remedy to the party grieved by petition 
against all persons, whether gaolers or others, employed 
in the execution of process, for extortion ; whence he 
inferred that the other parts of the act were intended to 
be co-extensive. And he said that before the stat. 
23 H. 6. r. 9. the sheriff was not entitled to any fee 
upon an arrest {e) ; but, on the other hand, he was not 
obliged to bail a defendant arrested on mesne process^ 
though he might have taken bail of his own accord. 
To remedy this oppression of the subject, that statute 
was passed, compelling him to take bail^ and in return 
allowing him a fee, viz. ^Od. for a bail bond, and iid. for 

(a) 5T.It. AM. (ft) MarHn v. Slide, I N. R. 59. 

(c) 1 Esp. AT. P. C. 561. (d) 4 £jp. N. P. C. 65. 

Q 2 an 
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1817. an arrest. And thus stood the law, so far as regards 
any statutable enactment respecting his fees, until the 

agamu Statute in question, which, being highly remedial, re* 
strains the sheriff from taking more than by lav 
allowed; and as a criterion by which to judge of what 
the law allows, it prescribes a table of fees. But if 
there be no such table, neither will an action like the 
present lie against the sheriff, as was ruled in Jaquet v» 
Whitcomb ; and in Martin v. Slade it was adjudged that 
it was incumbent on the plaintiff to shew what was the 
sum allowed by law. 

Lord Ellenborough C.J. Is not the allowance 
by the officer of the Court, upon the taxation of costs 
which is uniformly made, prima facie evidence of what 
is allowed by law ? The allowance of the Master is vir* 
tually the allowance of the Court; and what the Court 
has sanctioned by its uniform practice may not im- 
properly be deemed an allowance by law. There is not 
any table of fees applicable to the present case, nor can 
we distinctly collect, though we may suspect that it was 
intended to regulate the amount of fee to be taken by 
the sheriff on arrest, that the legislature intended to 
regulate it by a table. That is the mode prescribed 
with respect to gaolers ; but as to other officers a method 
has obtained of allowing on taxation a particular sum, 
which is the allowance of the Court ; and surely this is 
an allowance by law. 

Bayley J. The tables of fees spoken of in the ad 
were intended to regulate the fees of the gaoler and offi- 
cers within the gaol ; the twelfth section restrains them 
from taking a greater fee than is set down in the table ; 

and 
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and it concludes with a general enactment comprehend-* 1817* 
ing the sheriff, bailiff, as well as gaoler and other officer, 

^ ^ Martix 

and all offences against the act, and ordaining a penalty aganut 
for offending against the same. 

Abbott J« I am of the same opinion. The first 
clause of the act provides that the sheriff shall not 
demand or take a greater sum for an arrest than is 
allowed by laW; which is a very general expression, and 
large enough to comprehend any legal mode of allow- 
ance. It is contended, however, that this expression 
is to be confined to one specific mode of allowance^ 
namely, that pointed out in the fifth and sixth sections ; 
but upon reading those sections it does not appear to 
me that it ought to be so confined. And I cannot help 
thinking that the table of fees which was made about 
the time of passing the act would have included fees of 
the sheriff and other officers for arrest, if they had been 
considered within the act. When Boldero v. Moss was 
before the Court, it was held that the table of fees did 
not apply to arrest ; that indeed was a table of fees 
settled by the magistrates at the county sessions, never- 
theless the same rule must be applicable to all other 
tables of fees. I think, therefore, that the plaintiff is 
entitled to recover notwithstanding Lord KenyorCs opi- 
nion in Jaques v. Whitcomb. In Martin v. Slade there 
was no evidence of what was the usual fee for arrest 
farther than what was allowed by the officer of the 
Court on taxation. The same was proved in this case, 
and that seems to me to be an allowance by law. 

HoLROYD J. I think the first clause of the act is in- 
dependent of the fifth clause, which relates to the fees 

Q S of 
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of gaolers. The first clause enacts that no sherifl^ 
under-sheriff, baili£^ seijeant at mace, or other officer 
or minister shall demand or take a greater sum than is 
by law allowed for any arrest. This clause, therefore, 
assumes that there was some recognized sum allowed 
by law for an arrest at the time of the act, for it pro- 
hibits the taking a greater sum. And the twelfth clause 
imposes the penalty of 50/. generally upon persons who 
shall in anywise offend ag^nst the acts. The fifth clause 
is a prospective one, looking to a table of fees thereafter 
to be established. Now, before any table of fees was 
established under that clause, supposing a gaoler to 
have taken a greater sum for his fee than allowed by 
law, he would, as I apprehend, have come within the 
prohibition of the first clause, and have incurred the 
penalty in the twelfth clause. I think the case of 
BcMero v. Moss decisive upon the point, because that 
case limited the fifth clause to the case of gaolers, and I 
think that was a right decision. 

Judgment for the plaintiff. 



JFHday, 
May 9th. 



In the Matter of Swinford and Horn. 



Y^f^i^L TIY deed dated 1st June 1816, certain matters in 

deed of erbitr*- M J 

tion, dated difference were referred to two arbitrators named 

IstJuntf, the 

aibitrmtora were ip the deed, SO that they made their award on or before 

to meke their 

award on or the 1st October then next, with power to them, in case 
of Oc<o60r, with they should not agree in making their joint award 

power, in case 

they should not agree in making their award within the time, to appoint an umpire, and his 
award to be binding, so as it be made within six months af^er the date of his appointment, 
and the arbitrators appointed an umpire within the time aUowed to them, who made bis 
umpirage within six calendar, but not within six lunar months of his appointment: Hdd, 
that the umpirage wm ilUmade. 

• 

within 



IN THE Fifty-seventh Year of GEORGE III. M7 

within the said time, by writing under their hands to 1817* 

appoint an umpire, and the award made by the umpire ^ 

should be binding, so as it be made within six months o£ Swuhoed. 

next after the date of his appointment On the 16th of 

August the arbitrators made and signed the following 

appointment of an umpire: ^^ Memorandum, dated 

16th August 1816, in pursuance of the within-recited 

bond of reference, we have mutually agreed to nominate 

and appoint fV. 5. as the umpire between us in all 

matters referred to us therein." The umpire afterwards 

made his umpirage on the 12th February last. And 

because the umpirage was made after the expiration of 

six lunar months, though it was within six calendar 

months, a rule nisi was obtained for setting it aside. 

Scarlett and Chitty, who now shewed cause, admitted 
that in general where the law speaks of a month, it shall 
be intended of a lunar month [a) ; yet may it compre- 
hend a calendar month, where, from the context or the 

« 

subject matter respecting which it is used, it is probable 
that it was so intended. (&) Now here it follows from 
the time allowed to the arbitrators being computed in 
calendar months, that the same mode of computation, 
as it regards the umpire, was in the contemplation of 
the parties. And they cited Lang v. Gale, {c) 

Marryatt and Gumey^ cantrip contended that there 
was nothing in the context to affix to the word month a 
different sense from that in which, as it was admitted, it 
is generally understood. And 

(a) See 2 iZoU. ^6r. 521. 

(b) See ntui ▼. Lady Pmlon, Sir. 652, 3 RolL Jbr. 581. Mib, 179* 

(c) AntCf vol. i. 111. ^ 

Q 4 The 
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1817. ' 754^ Court agreed that there was nothing tUtrd the 
expression itself to explain the meaning of the parties; 
'Of SwiNFORD« in which respect the case diifered from Lang v. Gakf 
and therefore the six months must be taken as lunar. 

Rule absolute. 



5^J^^ * Jenkins against Hyde. 

S dhM ^*^ /^jB05S moved for a rule nisij to dispauper the plaintiff, 
after judgment, after judgment against him, as in case of a nonsuit; 

as in caae of a . 

nonsuit. and he cited Blood v. Lee (a), and Doe v. TmsseU. {b) 



Batley J. (the only Judge in Court) refused the rule, 
toying, his impression was, that where the defendant 
has judgment of nonsuit, the cause is over. 



(a) 3 Wih, 24. 



{h) 6 East, 505. 



May lath. 



Gale and Another against Leckie. 



Affidaiit to A RULE titst was obtained for delivering up a bail- 



bond to be cancelled, on the ground that the afiS- 



hold to bail, 
stating that de- 

debted to plain' davit to hold to bail was defective. The affidavit was 
and upwards, made by one of the plaintiffs, and deposed that the 
lSou^Ai"^ defendant was justly and truly indebted to the deponent 

and for paper and his partner (the other plaintiff) in ISO/, and up- 
found by plain- r \ r f r 

tiflb and their wards, for work and labour done, and for paper found 

■enrants, in and 

about the print, by the deponent and his partner, and their servants, in 

ing of a certain 

bcwk of defendant, and nt bis requert, was held to be sufficient to shew that the work was 

done, and the maleriala foundy«r the defendant} and at his instance. 

and 
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and about the printing of a certain book of the de- 1817* 
fendant, and at his request. And it was objected that ""■"""" 
this was insufficient to shew that the work and labour, agaaut 
as well as the materials, were furnished for and at the 
request of the defendant. 

Marryattf who shewed cause, contended that the 
affidavit imported that the whole was done at tlie de- 
fendant's request. 

Gaselee^ contra^ relied on Young v. Gotten, (a) But 

7%^ Court differed that case from the present, for- 
asmuch as there the affidavit did not import that the 
defendant was indebted. The affidavit was for an entire 
sum, for work and labour of the plaintiff and his ser- 
vants, done on board a particular ship, not alleging that 
it was the defendant's ship; and also for goods sold 
and money paid at the request of the defendant. It did 
not appear that the work was done at the defendant's 
request ; the words, *^ at the request of the defendant," 
were confined to the last branch of the sentence. Here 
both the work and labour and materials were bestowed 
in and about the defendant's property; therefore the 
words, ^' and at his request," might well be understood 
as pervading the whole. 

Rule discharged. 

(a) JfUe, Tol. ii. €03, 
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Monday^ 
May ISdi. 

Senrice on the 
defendant per- 
sonally of copy 
of 8 rule for re- 
ferring a pro- 
missory note to 
the master, 
without shew, 
ing him at the 
same time the 
original y is 
gomtserrice. 



Bellairs against Poultney. 

IJ/^ALFORD moved to make a rule absolute, for 
I referring a promissory note to the Master upon 
an affidavit of service of a copy upon the defendant per- 
sonally, but the affidavit did not ^tate that the original 
was shewn to him. He admitted, that in order to bring 
a party into contempt, not only a copy of the rule must 
be personally served, but also the original must at the 
same time be shewn him. [a) In other cases, however, 
the same strictness is not requisite; it is sufficient to 
serve the party with a copy, or to leave it with the 
person representing him at bis place of abode ; and in 
this Court it is not necessary to shew the original at 
the time of service, though in the Common Pleas the 
practice as to this seems to be different, [b) 

Lord Ellenborough C. J. .There would be a con- 
venience in assimilating the practice of both courts, 
especially in a matter of such frequent occurrence as 
that in question, and I cannot help thinking that the 
good sense is with the Common Pleas. Nevertheless, 
as our practice has been different, we will not disturb 
it in the present instance. 



Per Curiam^ 



Rule absolute, (c) 



(a) Rex V. Smithies, o T. R. 351. Barnard ▼. Berger, 1 N. R. 121. 

{b) Bamet, i03. 

(c) The following note is taken from the Rule Book : — 

Trinity term, 43 G.5. 1803. 

Doe dem* WrigJU v. Roe»^^ In making the rule absolute, and the affi- 
davit not stating original rule skewed, counsel doubted the senrice. But 
not being for an attachment was deemed good. Dampier for tenant; 
Burrougk for lessor. 
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Payne against Spencer, 2w«rfay. 

° May lath. 

TTFON a rule nhi obtained by the bail in this action After the bank, 
for setting aside the judgment and subsequent pro- fe^^t^pliOii. 
ceedings, and also the judgment signed, and execution aco^.*^!^^^ 
levied, against the bail, for irregularity with costs, the f/^|J^ J^^*' 
foUowinfir case was stated for the opinion of the Court : ^^ * therefore, 

^ ^ '^ ^ where en, to. 

The original action was brought on three promissory nmed itt May 

1816y returned 

notes, in which the plaintiff obtained a verdict at the non est iuvenius 

_ , , - on the 19th; 

London sittings after Michaelmas term 1815 for on S2d ia./a. 
827/. 185. 4f(Lf and on the 27th oi January taxed the ^eTJahare- 
costs at 60/. lis. Sd., making together the sum of j"'^*^^" ^^^ 
888/. 10s.; 29th January test J. fa. into Somersetshire, '^^{%^^^ 
and returned nulla bona, and filed, Ca. sa. into London nUiU returned; 

on 3d July rule 

tested the 1st of May 1816 (being the first day of Easier given to beil to 

appear; and 

term,) returnable from Easier-day in five weeks, (19th on9thjudg- 
May :) non est inventus returned the 19th of May; fault of appear. 
22d of May, sci.fa. tested on that day into Middlesex p^rwiy isis, 
against the bail, returnable on the morrow of the Holy bSStrupt^iwwd 
Tnnityy and nihil returned. Alias sci.fa. into Middlesex |*^^^;^" 
tested the 14th June, and returnable from the day bankrupt on 

' ^ nth March, 

of the Holy Trinity in three weeks (30th of June), to who surrender. 

ed to commit* 

which, after lying the proper time in the sheriff's office, non ssth and 
nihil returned. The ca. sa. and sci.fa. were all regularly and on S7th 
filed. On the Sd of July a rule given to the bail to ap- thor time aU ' 
pear, and on the 9th, judgment signed against them wr«aminati?n 
for want of appearance ; after which, execution issued Hdd^thafA 

proceedings 
against the bail were regular, notwithstanding the bankruptcy of defendant, and proceedings 
under it ; for the issuing of the on. to. was good notice to the bail, who are not restrained 
hj 5 G. *J, c 30. «. 5.» which frees the bankrupt frem arrest by any of his creditcm during 
the time of his examiaatioo. 

against 
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181 7. against them, which was levied upon their goods as 
T mentioned in the rule. On the 23d oi February 1816, 

against a commission of bankrupt issued against the defendant, 
• who was accordingly declared a bankrupt on the 11th 
of March following, and received due notice to sur- 
' render himself to the commissioners' examination on the 
28th and 29th of Marckj and on the 27th o( April fol- 
lowing; on which days he did surrender accordingly, 
and on the latter day, not being able to finish his ex- 
iamination, prayed of the major part of the commis- 
sioners further time for that purpose, until the 28th of 
May^ which was granted to him. 

The question for the opinion of the Court is. Whe- 
ther by reason of the commission of bankrupt, and pro- 
, ceedings thereon as aforesaid, the proceedings against the 

bail were illegal or irregular. If the Court shall be of 
opinion that they were either, then this rule to be 
absolute, with or without costs, as the Court shall think 
fit ; but if the Court shall be of opinion that they were 
neither illegal nor irregular, then this rule to be dis- 
charged, with or without costs, as the Court shall 
direct. 

A. Moore, for the plaintiff, argued in favour of the 
regularity of the proceedings against the bail, notwith- 
standing that the ca. sa,^ which was the foundation of 
those proceedings, was issued against the principal after 
his bankruptcy, and at a time when he was privileged 
by the act 5 G. 2. c. 30. s. 5. For the privilege given 
by this act to bankrupts to be free from arrest during 
their examination, extends not to such as were in 
custody at the time of surrender and submission to be 
examined ; and, therefore, is not allowed in the case of 

a sur« 
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a surrender in discharge of bail, because the principal is 1817* 
considered as being in custody of the bail, who are hia "^ 
gaolers (a), and he may be taken at any time, even jigainu 
during his examination before the commissioners (&)« 
And according to Manwood there is a great diversity 
between bail and mainprise ; for he that is mainprised is 
always said to be at large, and to go at his own liberty 
out of ward, after he is put to mainprise, until the day of 
bis appearance ; but where a man is put to bail by four 
or two men until a certain day, he is always accounted 
by the law to be in their ward and custody for the time^ 
and they may, if they will, hold him in ward or in prison 
till that time, or otherwise at their will ; so that he that 
is bailed shall not be said by the law to be at large, or 
at his own liberty, (c) Wherefore in cases of bank- 
ruptcy, in order that the bail may be excused from sur- 
rendering their principal, and thereby interfering with 
his examination, the Court has enlarged the time for 
surrendering, {d) That the bail was well fixed appears 
by the case of Manning v. Partridge, {e) 

Bayly^ contra^ agreed to the doctrine that bail were in 
law accounted always to have the custody of their prin- 
cipal ; yet he argued that they were not bound at all 
times to render him, but only at such time as they 
should lawfully be called upon so to do. And the mode 
of calling on them is by means of a oi. sa.^ and return 

(a) Darhy v. Vavghan, per Ld. Kenyoth 5 T. R, 2ia Clarke y. Brad* 
shaw, per Ld, Kenymiy 1 East, 89. 

(6) Ex parte Gibbons, 1 Atk. 238. PyewaU y. Stowe, 5 Taunt. 435. 

(c) See Termet de la Ley, 75, 

(d) Maude v. Jowett, 3 East, 145. Glendining y. BoHnsm, 1 TaunL 521. 
{e) \4 East, 599. 

thereon. 
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against 
Spekccr. 



thereon, whereby they are fixed, for then they know, by 
the plaintiff's suing out this writ, that he means to pro- 
ceed against the person of the defendant But this 
imports that the plaintiff is in a condition to issue a ca. 
sa. ; for if he be not, it is the same as if the writ had 
never issued. Now it is apparent from the act 5 6. 2. 
c. 30. 5. 5., that the plaintiff in this case was restrained 
from having a ca. sa. available against the bankrupt, for 
the act expressly protects the bankrupt from all arrests 
of any of his creditors during the time allowed to him 
for finishing his examination. And if the issuing of the 
writ was a nullity as it regarded the bankrupt's arrest, 
how could it operate as notice to the bail that the plaintiff 
meant to proceed against the person of the bankrupt? 
The sheriff could not obey the writ without infringing 
the act; it was a writ commanding that to be done whidi 
could not lawfully be done. For the like rtaaanj if s 
ca. sa. were to be sued forth after a writ of error allowed, 
it would not operate as notice to the bail to render. 




Lord Ellenborough C. J. The act 5 G. 2. c. SO., 
which protects a bankrupt from arrest by his cre<litors, 
did not, as it seems to me, contemplate a case like the 
present, but was passed alio intuitu. Its main object 
was to afford the bankrupt a fearless access to his books 
and papers, the better to enable him to make a full dis- 
covery and disclosure of his estate ; and in order thereto 
it provides that he shall be free from all arrests, re- 
straint, or imprisonment of any of his creditors, in 
coming to surrender, and from his surrender for a time 
specified, or for a further time allowed by the commis- 
sioners for finishing his examination. Now I cannot 
pronounce that a taking of the bankrupt by his bail is 



an 
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'an arrest by a creditor ivithin the meaning of the act; 1817. 
it is certainly not within the policy of it. The law — — 

Patnx 

gives to the bail a continual claim to the custody of the against 
principal, that they may render him in their own dis- 
charge, and I cannot say that, by an inference to be 
drawn from this act, because it prohibits the arrest of a 
bankrupt by his creditors, the bail are to be deprived of 
a right which belongs to them in their character of bail, 
that is, as having the custody of their principal ; more 
especially when I see that the act excepts cases where 
the bankrupt was in custody at the time of his surrender 
and submission to be examined. If, then, the act does 
not alter the right of the bail, the defendants might have 
surrendered their principal, and have not done it ; con- 
sequently, were liable to be fined. 

Bay LET J. I am entirely of the same opinion. The 
condition of the recognizance entered into by the bail is, 
that if the defendant be condemned in the action, they 
will pay the condemnation money, if the defendant do 
not pay it, or render himself. Here the principal was 
condemned in the action, and neither rendered himself 
nor paid the money, and the bail has also failed ; there- 
fore the recognizance is in its terms forfeited ; and the 
bail are liable to be sued thereon. But by the rule of 
law before any proceedings can be had against the bail 
-upon their recognizance, a notice must be given tfaemi 
and for this purpose a capias ad satisfaciendum must be 
sued out against the principal, and a return of non est 
inventus be made, upon which return, the recognizance 
being forfeited, the plaintiff may proceed thereon against 
the bail. The suing out the ca. sa. in this case is not 
like the case put by the defendant's counsel of a ca. sa. 

sued 
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18 17. sued out after allowance of a writ of error, because the 
■^ writ of error suspends the obligation on the party to 

agahui pay the condemnation money, and so the condition is 
saved. Here during the whole proceeding, commencing 
with the recognizance, the principal must be deemed in 
law to be in the perpetual custody of his bail; so 
entirely so, that it was said by the Court, in Sheers v. 
Brooksy that when a party is bailed, the bail have a right 
to go into the house of the principal as much as he has 
himself; they have a right to be constantly with him, 
and to enter, when they please, to take him. (a) And 
it seems to me that the act in question does not at all 
interfere with this right : the bail might have rendered 
him, notwithstanding the act says that he shall be free 
from arrest by any of his creditors ; and the capias ad 
satisfaciendum was notice sufficient to throw on them 
the onus of rendering him. 

Abbott J. I am also of the same opinion. The 
principal has failed to perform the condition of the 
recognizance, and in that case the bail are bound to 
render him or pay. If there had been a writ of error, 
this obligation would have been suspended for a time. 
From the time of entering into the recognizance, the 
principal is, in contemplation of law, in the continual 
custody of his bail, who may render him at their plea- 
sure. Nothing that I can see has taken place to pre- 
vent their rendering him in this case ; for the statute 
which restrains the arrest of a bankrupt by a creditor, 
makes no provision against the rendering of him by his 
bail : so far from this, it excepts cases where he was in 

(a) 2 JET. Bl. 122. per Ld, Lougkbonmgh. 

custody 
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custody at the time of his surrendering to the commis-* 1817* 
sion. Although, however, bail have the principal in 
their custody, nevertheless, by favour of the Court, j>gaintt 
which has become a rule of practice^ they are not liable 
to be called upon to render him before certain steps 
have been taken by tlie plaintiff. One of those steps 
is, the suing out a ca. sa. against the principal ; but it is 
not required of the plaintiff to cause the writ to be 
enforced against his person, he is only required to sue 
it out. This the plaintiff has done, a turn est inventus 
has been returned, and proceedings by scire facias 
regularly taken. Under these circumstances, as the 
Court does not require that the ca. scu should be en* 
forced, and as the bail, notwithstanding the act 5 G. 2. 
might have rendered, I do not see any ground for 
holding these proceedings to be irregular. 

HolroydJ. It seems to me also that these pro- 
ceedings were regular. The statute frees the bankrupt 
from arrest by creditors, provided he be not in custody 
at the time of his surrendering to the commission. But 
every defendant who is delivered to bail to the action, 
is looked upon in the eye of the law as being in custody 
of his bail. The law treats him as a person in custody, 
as it regards the security and privileges of the bail ; for 
the bail have privileges to look after him, and may take 
him even on a Sunday {a\ which shews that it is not an 
original taking, but that he is still in custody ; and if 
so, tliis clause of the statute does not apply, as it relates 
only to such as are not in custody ; whereas the statute 
would have the effect of taking him out of the legal 

(a} See 6 Mod. 201. 1 Atk. 259. 

Vol. VI. R custody 
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18 17* custody of his bail if it were construed as extending ta 
' this case. Suppose he had been in actual custody, it 

agaimt is dear from the provisions of the sixth section, that the 
bail would not have been obliged to set him at large* 
Being in virtual custody of his bail, tbey might have 
surrendered him, and in that case the course prescribed 
by the sixth section must have been pursued, (a) It 
seems to me, then, that these proceedings were all re- 
gular. The capias ad satisfaciendum is here only by 
way of a legal or formal demand, which the bail are 
obliged to notice; until this be made, they are not 
bound to know that the plaintiflf means to proceed against 
the defendant's person. 

Rule discharged with costs. 

(a) By 1. 6v in case any bankrapt be in prison or custody at the time 
of issuing the commisdony and is willing to be examined, and can be 
brought before the conmiissioners for that purpose, the expence is to be 
paid out of the estate ; but in ease the bankrupt is in executioo, then tbe 



DTuugut ueiorv uie conunuNonerB lor joax, purpo 
paid out of the estate ; but in ease the bankrupt 
commissioners are to attend him in prison. 
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Parker and Others, Assi/s^nees of Penfold and ^^viodoy, 

° May lath. 

Another, Bankrupts, against G. F. Wise. » 



l^EBT on bond dated ISth December 1811, made by Bond by de- 

fendantas 

the defendant to Parker and the bankrupts in the surety for w. 

sum of 10,000/. Ine defendant craves oyer, and the condition, re- 

condition recites tliat Parker and the bankrupts carried ^u^es were 

on the business of bankers in partnership, and one ^r J^*j^^ 

S. Wise and one C. Wise carried on the business of paper f^P*' "T?^ 

^ ^ turers, and had 

manufacturers, and in the carrying on of their said ove«if*wn their 

•^ *^ account with 

business kept an account with Parker and the bank- oblig^ 4822/., 

and in order to 

rupts, and in the course of their said business had enable them to 

I I • I • -I I 1 -r^ V carry on their 

overdrawn tneir account, and were indebted to Parker business, had 
and the bankrupts in the sum of 4822/. 155. 9d. ; and in g^'toaUow ' 
order to enable them the better to carry on their said l^^^c^w*"* 
business, had applied to and requested Parka* and the *"** further 

' *^*^ ^ sums as they 

bankrupts to allow them to overdraw their said account should require, 

JO oj that the 

at any time, and from time to time, such further sums *ame, together 

wUhthe4SS2L, 

as they should or might require, so as that the same ikouM not ex- 
ceed in the 
whde at any one lime 5000L, which obligees had agreed to do, and the condition was for the 
payment by IF, and W. and defendant, or any of them, of the sum of 4822A, and also such 
further sums as obligees should or might thereafter advance to fT. and XT. in the course of 
their business, not exceeding in the whole 5000/. : Held, not to be avoided by the obligees 
having allowed W, and W. to overdraw to an amount, together with the 4822/., exceeding 
5000/., and, therefore, defendant's plea to that effect was ill pleaded > for the restrictive 
words in the recital were not to be construed as conditional, that if obligees exceeded the 
amount the bond should be void. 

Plea, that after the making of the bond, the partnership of obligees was dissolved, and a 
new partnerehip formed, by the retiring of one of the old partners and. admitting a new 
partner, with which new partnership W, and IT., with the privity of the retired partner, 
kept an account, and that at the time of the dissolution of partneniiip, a balance of 5000/. 
was due from IF, and W, to the partnership for such overdrawing, but tHe partnership did 
not at any time demand payment of it, but, on the contrary, at and after the dissolution, 
diacbarged W. and IT. from making such payment, and consented that tho balance should 
be, and it was, transferred to the account between fF, and JF. and the new partnership, and 
became incorporated in their account : Held, that the plea waa iH, for an anignment of a 
cfto« m odion is no discharge of an obiigation. 

R 2 sumS| 
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8ums» together with the said sum of 4822/. \5s.9d.f 
should not exceed in the whole at any one time the sum 
of 5000/., which Parker and the bankrupts, in order to 
accommodate them, had consented and agreed to do, 
upon being indemnified by the obligation above written, 
but subject, nevertheless, to the condition hereinafter- 
contained. And the condition was for the payment by 
S. Wise, C. Wise, J. Wise, and the defendant, or any of 
them on demand, to Parker and the bankrupts, or any 
of them, of the sum of 4822/. 15s. 9^. so due to them, 
and also such further sum and sums as Parker and the 
bankrupts should or might thereafter advance to S. Wise 
and C Wise in the course of their business, not exceed- 
ing in the whole 5000/. 

The defendant pleads, that he ought not to be charged 
by reason of the bond, because, after the making of it, 
and whilst S. Wise and C. Wise kept such account, and 
banked with Parker and the bankrupts, to wit, on, &c., 
and on divers days, &c., Parker and the bankrupts 
allowed them to overdraw their account to such an 
amount that the further sums required ef Parker and 
the bankrupts, together with the said sum of 4822/. 1 5s. Sd. 
so overdrawn, as in the condition mentioned, exceeded 
in the whole at one time 5000/., contrary to the said con- 
dition. 

The defendant also pleads, that after the making of 
the bond, the partnership of Parker and the bankrupts 
was dissolved, and a new partnership was entered into, 
wherein the bankrupts and one W. M. Pinfold were the 
partners, and from that time carried on the business of 
the bank until the bankruptcy of the said bankrupts, 
with which partnership, during all that time, S. Wise 
and C. Wise, with the privity of Parker, kept au account, 

r • And 
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And that before and at the time of the dissolution of the 1817* 
said partnership, there was due and owing from S. Wise 



ing of their said account, a large balance, to wit, the 
sum of 5000/. ; but Parker and the bankrupts did not 
at any time before, or at, or after such dissolution, de* 
mand payment to be made to them of such balance, or 
any part thereof, but on the contrary, at and after the 
time of such dissolution, to wit, on, &c., discharged 
S- Wise and C. Wise from making such payment, and 
then and there consented and agreed that the said 
balance should be, and the same then and there accord- 
ingly was transferred to the account between S*Wise 
and C. Wise and the said new partnership, and thereby 
became and was, and thenceforth continued to be in- 
corporated with and part of the last mentioned account. 
Demurrer to these pleas. 

Chittyi in support of the demurrer, as to the first plea^ 
argued, that in order to sustain the plea, the argument 
must go this length, that because in the recital a limited 
advance of 5000/. was contemplated, therefore the obligor 
was discharged from his liability if the advance should 
happen to exceed that amount by the smallest fraction. 
Such a construction, however, of this obligation, in-» 
dependency of the hardship which it would work, was 
not the natural one. For the natural construction of 
the limitation in this recital was not that the obligeeg 
should forfeit the benefit of the obligation if they should 
advance beyond the amount specified, but that they 
should not lose the benefit of it if they should refuse 
to advance beyond that amount. Without some such 
limitation, it might have been insisted that they should 

R 9 advance 



and C Wise to the said partnership, for such overdraw- agflmat 



Wits. 



*l* CASES IN EASTER TERM 

l817r advance to an indefinite amount, at the peril, if they re* 
' fused, of the bond's ceasing to be a continuing obli- 

against gation. It would be strange, therefore, if that which 
originated in an anxiety for their protection, should by 
a forced construction terminate in their mischief. But 
whatever may be the construction of the limitation in 
the recital, the condition creates an expanded liability, 
because it is for the payment of 4822/. 155. 9(L abso- 
lutdy, and such further advances as should be made not 
exceeding 5000/.; so that the condition has no re- 
striction as to the amount of advances, but only as to 
die extent of liability. And it has been held that the 
recital in the condition of an indemnity bond does not 
confine the liability of the sureties if the condition be 
not restrictive (a), and that though the indemnity be 
limited as it regards the sureties, there is nothing against 
equity in making further advances, (b) To the extent, 
therefore, of 5000/., or, at all events, of 4822/. 15s. 9d.f 
the surety was liable. This plea is likewise ill pleaded, 
because it only alleges that the plainiifl& allowed them to 
overdraw the amount ; but the mere overdrawing, unless 
answered by the plaintiffs, is nothing; and it is con- 
sbtent with this form of pleading, . that the plaintifis 
might have refused to accept all that was drawn beyond 
the amount specified. 

The last plea is ill, because supposing accord and 
satisfaction could be well pleaded in bar to this action, 
here is accord without satisfaction ; the plea allies that 
the plaintiffs consented to the balance being transferred 
to the new partnership account, and that it was so trans- 



(a) Ea parte liutbforth, 10 Ve% 409. 422. 
{b) Paley ▼. Field, 12 Tf*. 435. 
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ferred, but not that any part of that balance was ever 1817^ 
paid or satisfied ; and it is no more than a parol agree* 
in^it in avoidance of a duty in certain, vis. Ur pay a sum 
of money, accrued by an obligation, which has pro* 
duced nothing ; wherefore it is ill pleaded. Thus it was 
held that a bill of exchange given for payment and in 
satis&ction of a debt secured by covenant, cannot be 
pleaded in bar to an action on the covenant, although 
judgment be recovered on the bill, if the judgment be 
unproductive, {a) So an acceptance of a statute staple 
for a debt due on bond is no merger of the bond, though 
of a higher nature, (b) And if a party stipulate by deed 
to do a particular thing, and begin it within a time 
certain, or to do a thing on a day certain, he cannot ia 
the one case aver performance by alleging that the time 
was enlarged by parol, and he performed it within the 
enlarged time (c) ; or in the other excuse the perform* 
ance by averring that it was agreed by parol that he 
should do something else, and he was thereby prevented 
from beginning the particular thing within time.{d) 
The utmost that this plea amounts to is, that there waa 
a transfer by parol of a debt secured by bond ; which, 
however it may raise an equity, is still but a chose in 
action^ and cannot go in discharge of the obligation. 

Richardson^ contra^ as to the objection to the first 
plea, that the alleging of an over-drawing was not su& 
ficiently indicative of an over-advance, said, that if there 
were any doubt with the Court upon that point, he 

(a) Drake v. Mitchetl, 5£asi, 251. 

(6) Branthwait ▼. Comwalletft^ cited in Higgin*s case, 6 i?^/. 44 b» 

(cj LiUier ▼. Holland, 5 T. R. 590. 

(rf) Goodwin v. Crowle, Cowp» 357. 

R 4 would 
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1S17. would pray leave to amend in this particular; and the 
Court, with reference to the language of the condition, 

againu inclining to the opinion that the plea ought to have 
gone further and alleged that the plaintiff also advanced 
beyond the sum, it was agreed that the argument should 
proceed upon^ an understanding that the defendant 
should have leave to amend as to this, and as if the 
amendment were now made. Whereupon he argued^ 
that the surety was discharged from his obligation by 
the over-advance. From the period of the decision of 
Lord Arlington v. Merricke (a), down to that of Hassell 
V. Ijemg{b), it has been considered as an established 
rule of construction, that the words of the condition 
shall be qualified by the recital, which is a proper key 
to the meaning of them. Therefore, though the con- 
dition be larger, the Court will measure its extent by 
the recital, (c) If then, coupling the condition and 
recital together, the intention of these parties is to be 
collected from the whole context, it would seem that 
the most reasonable exposition of their intention is this^ 
that they contemplated a limited course of dealing not 
to exceed 5000^ Such a moderate advance might well 
be calculated as likely to be required by tradesmen of 
the description mentioned in the recital, in the course 
of their trade; and for which, therefore, a prudent 
surety might well engage, provided a restraint were im- 
posed upon advances beyond their estimated exigencies^ 
and thereby improvident speculation were guarded 
against. And the recital is precisely in conformity to 
such an intention. ^^ So as that the sums to be ad- 
vanced, together with the sum then due, should not 



(•; 2 Sound. 411. (b) AnUt ▼ol. ii. 3M. 

(c) Peanall ▼. SutnmerseU, i Taunt, 595. 



exceed 



WUE* 



IN THE Fifty-seventh Year of GEORGE III. 24 5 

exceed 5000/." are expressions importing nothing less 1817* 

than a prohibition asainst a farther advance. And the — -^- 

condition takes it up. ^^ Shall pay the sum then due^ "Hf"^ 

and also such farther sums as shall be advanced to them 

in the course of their business, not exceeding 5000/." is 

language of the like import, and is in effect the same as 

if the prohibition had been repeated in totidem verbis. 

As to the last plea, he argued that the same intendment 

is to be made on a general demurrer as after verdict, 

because the demurrer admits the facts of the plea as 

fully as if they had been traversed and found by verdict. 

As, therefore, it is pleaded that the plaintifl& discharged 

the principal from making payment, and as after the 

traverse of that fact and verdict for the defendant, it 

would have been intended that the discharge was effected 

with all requisite formalities, for otherwise the jury could 

not have found it a discharge ; so shall it be intended 

upon the present occasion, for otherwise it could not have 

been pleaded as a discharge, which the plaintifis by the 

demurrer have in fact admitted it to be. Or consider- 

ing this plea in another light, it is not without authority 

to sustain it; for it has been adjudged, that if A. be 

indebted to B. in 100/., and B. be indebted to C in 

50/., if B. promise A. to discharge him of so much of 

his debt as amounts to JS.'s debt to C, this will be a 

good consideration for a promise by A. to pay C. the 

debt due to him from J?, (a) 

Lord Ellenborough C. J. This is an action on a 
bond, and the condition of it recites that the plaintifis 
carried on the business of bankers, and two persons of 

{a) Goldsb. 49. 

the 
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1817. the name of fVise that of paper-manufacturers, and that 
"""~ the latter in carrying on their business kept an account 

Pakkik ^ ... 

against with the plaintiffs, which they had overdrawn to a cer- 
tain amount; and in order to enable them to go on with 
their business, had applied to the plaintiffs to allow them 
to overdraw at any time such further sums as they 
should require, so that these further sums, together with 
die amount overdrawn, should not exceed at any one 
time 5000/. Such is the account given in the outset of 
the recital of this condition, which professes to state^ 
and is confined to the statement of the application made 
on the part of the paper-manufacturers to their bankers 
to permit them to overdraw. It is as if in common 
parlance they had said to their bankers, we owe yoa a 
certain sum, suffer us to overdraw further, so that the 
sum owing and the sums to be further drawn shall not 
exceed 5000/. To this, according to the statement as 
it proceeds in the recital, the bankers agree on being 
indemnified by the obligation now in suit, subject to the 
condition that the principals or surety shall pay to them 
the sum owing, and such further sums as they should 
thereafter advance to the principals, not exceeding in 
the whole 5000/. The recital, therefore, in the first 
instance, propounds the request of the manufacturers 
to their bankers, who in making it profess that they 
do not desire to extend their request beyond BOOOL 
That is the limit of their request The indemnity con- 
forming itself to this limit is made to extend to further 
advances not exceeding, with those already made, 5000/. 
And this I take to have been the intention, as it is the 
contract of the parties. Had the surety, as it has been 
argued, intended to impose a condition on his part that 
the bankers should not advance beyond 5000/., in order 

to 



IN THE Fifty-seventh Year of GEORGE III. S47 

to make sare'that the manufacturers should not by an 1817. 
indefinite supply of funds be led into a more extensive 



course of dealing than he contemplated, it would have agahut 
been easy to have provided for such a condition, by 
stipulating that the obligation should be void if any 
further advance were made. But we do not find any 
such provision, and the proposition made and accepted, 
as set forth in the recital, does not of itself preclude the 
bankers from going further in their advances, although 
the condition protects the surety from being answerable 
for any further. I adopt to their full extent the positions 
on whidi the learned counsel rests his argument in sup« 
port of this plea, that a surety ought not to be bound 
beyond the scope of his engagement, and that this is to 
be sought out from the whole context taken together, 
and that the decisions from Lord Arlington y'. Merricke 
to the last case cited agree that the condition shall be 
taken with reference to the recital, and may be ex- 
plained and restrained by it. But all this imports that 
it is to be gathered from the recital that the intention of 
the parties requires the condition should be qualified. In 
the present case, I consider the proposal made and agreed 
to as difiering in its extent from the indemnity intended 
to be given ; for it might well be, as between the bankers 
and their customers, that the latter should ask, and, there* 
fore, be in a situation to demand only a limited advance, 
and yet that it should be in the breast of the bankers to 
go further if they pleased, and that the surety might be 
content to pledge his security to a limited extent without 
imposing it as a condition, that if more were advanced 
he would not be answerable to the amount limited. 
And as this was a reasonable, and therefore probable 
engagement, and the surety has made no provision as 

it 
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1817. it regards himself^ to restrain a further advances and aa 
such a provision if it had been intended might easily 

ogamst have been introduced, the conclusion I have arrived at 
is, that it was not intended. I do not, therefore, see any 
reason for adding this restraint as a proviso to the 
words of the condition. And this disposes of the first 
plea. As to the other plea, certainly the transfer by 
the old firm of the balance due to them from the manu- 
fiicturers by agreement with the new partnership that it 
should be transferred to their account, comes within the 
rule of law which prohibits the transfer of a chose in 
action. It seems to me then that both these pleas are ill 
pleaded* 

Bayley J. I think that both these pleas are bad. 
With respect to the first, I agree that in order to find 
the right construction of the condition, every part of the 
instrument is to be searched to ascertain what the 
parties meant If the true construction be that the 
parties intended to stipulate against any advance beyond 
5000/., then this advance will have the effect of cutting 
down the obligation altogether. But the Court ought 
to see plainly that this was the intention, before they 
give a construction to the language of this bond which 
would have the effect of avoiding it, if one shilling be- 
yond the sum named should be advanced. According 
to the transaction as it is related in the recital, a balance 
was due to the bankers at the time of entering into this 
obligation ; the parties from whom it was due apply to 
the bankers for further advances, which, however, they 
do not require should exceed 5000/. ; the bankers ac- 
cede to the application, and the bond is entered into, 
which has for its condition that the obligor, or those 

named 
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named thereioy shall pay the balance already due, and 1817* 
6uch further advances as the bankers should make^ not " 

Pa&kbr 

exceeding 5000/. The obligor does not pretend that he ^^^'■^ 
or the others have paid any part of the balance or fur-<- 
ther advances, but excuses himself from so doing by 
setting up as his defence that the bankers had in their 
advances exceeded 5000/., and thereby vacated the 
obligation. But if the parties had intended to attach a 
consequence so penal to an advance beyond that sum, 
can it be supposed that they would have contented 
themselves with language so equivocal, and would not 
have introduced express words of condition, as it were 
by way of caution, that such should be the e£fect ? I think 
it hardly possible that they could. As the obligation 
stands, it seems to me that its true import is no more 
than this, that the parties asked for a further advance 
not exceeding 5000/. ; that the bankers agreed to this, 
and the surety undertook to indemnify them to that 
extent. As to the other plea, it amounts to nothing 
more than an assignment of a chose in action^ to which 
it does not appear that the surety assented. 

Abboit J. I am also of the same opinion. As' the 
first plea would have it, we ought to construe this ob- 
ligation in such manner that the defendant would be 
discharged from it, if any sum, however small, were 
advanced beyond the sum of 5000/. Looking at the 
language of the condition, I am unable to find in it any 
expression to that effect; indeed it is not pretended that 
there is ; but it b said that this is to be found in the 
recital. Now I agree, that if there be any thing in the' 
recital from which we can collect that the parties in- 
tended to carry the limitation to the extent argued, our 

con- 
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1817* construction must be accordingly ; but tbe language of 
r the recital, as it regards any express prohibition against 

^eomst a farther advance, is, to say the least of it, extremely 
doubtful, and certainly not sufficiently explicit to oon<» 
trol the subsequent words of the condition. On the 
contrary, looking to the probabilities of the case, it 
iqppears to me, that if the proposition made to the 
bankers had been, that if they permitted the smallest 
advance beyond 5000/., the surety should be held dis- 
charged, it is highly probable they would have rejected 
it; because if a slip of this kind were to have the effect 
of depriving them of the^ benefit of the security, much 
of difficulty and inconvenience must have occurred in 
their dealings with the principal ; they could never have 
ventured to honour a single draft without looking to the 
precise state of the account between them* Such a result 
would have been most inconvenient to the plaintiffs. It 
is not likely, therefore, that they would have consented 
to this engagement; wherefore I think it would require 
dear words of condition, in order to warrant our con- 
struction to that effect. It b difficult to say precisely 
what is meant by the last plea ; it has been argued as if 
it amounted to a release, or, if not, that it is at least 
a transfer of the debt by assignment to the new firm» 
Hie only word which I find in the plea bearing the 
semblance of a release, is the word ^' discharged ;" this, 
however, does not necessarily import a release. As to 
the rest, it is nothing more than an assignment of a 
chose in action^ for which the assignor has still a right 
inaction* 

HoLROYD J. I am also of opinion that the plaintifl& 
are entitled to recover. It is clear, I think, that the 

words 
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words of the condition, without reference to those con- 1817* 
tained in the recital, do not prohibit the making ad- 
Tances beyond 5000/., so as to extinguish the bond in a^nntt 
that event. According to the words of the condition, 
the obligor stands liable to the extent of 5000/., and to 
that extent only, although advances should be made to 
a greater amount. Then let us consider whether the 
rfcital furnishes a different interpretation of the words 
of the condition. In order to do that, it must appear, 
that the ordinary acceptation of the words of condition 
would be inconsistent with the declared intention in the 
recital. But adverting to the recital, I think it only 
shews that an advance to a certain extent having already 
taken place, a proposition was made to the plaintiffi by 
the principals, to be allowed to draw upon them further 
to an amount, together with the sum already drawn, not 
exceeding 5000/. The plaintiff acceded to this pro- 
position, viz. that they would make further advances to 
an amount not exceeding that sum, upon being indem- 
nified ; and as the obligation states, subject to the con- 
dition after mentioned, upon which condition I have 
already observed. There is an engagement, therefore, 
on the part of the plaintiffi;, to advance as fiir as 5000/. 
without any restraint upon their advancing more, but 
with a condition on the part of the obligor that he will 
be answerable to that extent only. In other words^ 
this was an indemnity to a limited extent, however large 
the advances might be. This was, as I think, what the 
parties intended, and it is the result of the natural in* 
terpretation of the expressions used in their agreement 
As to the last plea, it seems to me to be ill for the reasons 
already given. 

Judgment for the plainti& 
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1817. 



M^^.' '^^^ ^^^o against The Inhabitants of Foulton- 

with-Fearnhead. 



The rentiiig of TJPON appeal, the quarter sessions for the countj 

pe^MofUmd of Lanca^er confirmed an order for the removal 

'ZSai'ir" °^ ^^^ Whittky his wife and child, from Warrington 

price of 2t. M. to PouUotirViith-Feamhead, subject to the opinion of 

amoundog to this Court uDon the foUowinir case : — 

der sn agree- It was proved CD the part of the respondents that the 

landlord that pauper's father rented a cottage in Poulton of the annual 

nlih the tenant ^alue of 6U 105., at the rent of 6/. \Os.y and held at the 

luffidrat for s&Qie time a small piece of land of the annual value 

the culture of ^,f ^^^ g j . ^j^^^ j^g jg^ ^^^ ^f ^^e Kav 27 perches 

potatoes* was '^ ^ 

held to be a of land for growing potatoes, at the price of 2s. 6 A per 

renting at the 

price above perch, in the spring of 1819, during the time of his 

mentioned, 0^ 

though the ma^ holding the Said cottage and piece of land. The agree- 

junUthed untU ment with Ken/ was, that Kay should furnish him with 

eommeneed/^ manure sulScient for the culture of potatoes, and 

ofthe'umd to ^^^' ^® should get and set the potatoes* In pur- 
be let per acre 5iiance of this agreement, about a fortnight after the 

on the ordinary o ^ o 

terms of bus- making of it, and after the holding commenced, the 

bandry usual m ^ 

letting farms, manure was brought by Kay^ and was put into the land 

according to 

the course of by the pauper's father. The value of the land to be let 

^Tdid not ezl hy the acre, and upon the ordinary terms of husbandry 

. butwhen ^^^^^ ^ letting farms according to the course of good 



ibovemen^T"* husbandry, did not exceed 4/. per acre, but when let 
tioned, itwas .upon the terms above specified it was of the value of 

of the value '' * 

of 2s. 60. per Ss. 6d. per perch, amounting in the whole to d/« 7s. 6d.f 

perch. 

a sum sufficient, with the other tenements, for the pur- 
pose of a settlement* The pauper's father held the last» 

mentioned 
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mentioned tenement for above forty days after the 18 17. 
manure was put into the land, and during the same '""^ 

The KnvQ 

forty days occupied also the other two tenements above agamm 

.n 3 . ., , . The Inhabit. 

specified, and resided in PouUon. ants of 

The question was, Whether, under the above circum* Fcakithkad. 
stances, the pauper's father gained a settlement in 
PouUon^ reference being had to the agreement with the 
landlord respecting the manure. 

Coltmafij in support of the order of sessions, relied 
upon Rex v. West Cramore (a) and Rex v. Rifigwood (i) 
as establishing the rule that the value of the land in- 
creased by the labour and manure bestowed on it by the 
landlord, pursuant to agreement, is to be taken as its 
true value. Where the value of the manure or labour 
is set down apart and separated from the rest, this rule 
perhaps may not apply ; but here the rent is entire ; a 
distress would lie for the whole sum, and the Court has 
no means of apportioning it. And where is the differ- 
ence between this and the case where furniture and 
firing were to be found for a room let by the week (c) ; 
or where a stock of horses and utensils for working a 
land-sale colliery were let with it?(£^) yet in the above 
cases the benefit derived from the use of these move- 
ables was not considered as reducing the value of the 
tenement. 

J. Williams, cantrd, argued that the tenement was to 
be accounted of the value which belonged to it at the 
time the pauper came to settle upon it. This was the 

(a) JrUe, vol. ii. 132. (6) jfniet vol. I. 58U 

(c) Rex ▼. WHtechapdf S Bait, 102. 

(d) Rex ▼. N^rih Bsdbum, CaUL 452. 

Vol. VI. S dm* 
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J 81 7. time pointed out by the statute 13 & 14 Car. 2., and 

whatever value it might acquire afterwards could not be 

against taken into account, (a) The cases of Rex v. Ringwood 

The Inhabit- ^ . . . . j 

anuof and Re,v v. West Cramore admit this distinction, and 
^KAKVHiAD. &11 within it: for in the one the ploughing and ma- 
nuring, which the landlord agreed to do, were com- 
pleted, in the other, the ground had been dug by the 
landlord, when the pauper entered ; and it was expressly 
laid down by one of the learned Judges, " that the value 
of the tenement increased by the labour bestowed on it 
after the letting cannot be taken into account." (b) Now 
here the manure was not brought upon the land until 
about a fortnight after the holding commenced ; so that 
at the time when the pauper came to settle there was 
but a prospective value to arise from an agreement; 
which can never be deemed a present subsisting value. 
And suppose, in the interval between the commence- 
ment of this holding and the bringing on the manure, 
the pauper had become chargeable, and the question 
had arisen as to the value ; can it be doubted that the 
increased value could not have been considered as the 
then value? « 

Lord Ellenborough CJ. The difficulties that 
have been raised in argument are occasioned by the 
decisions, which I am almost inclined to wish had 
never been made, that a tenement of combined value is 
sufficient to constitute a settlement. However, taking 
this case as it stands upon the subsisting authorities, 
and keeping in sight the words of the act of parliament, 
which have been strongly and properly pressed upon 

(«) JTcr ▼. AUon, anle, p. 54. (6)89eper Le Blanc J. Rex ▼. Ringwood, 

our 
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our consideration, I ask myself, is this a coming to 18J7. 
settle on a tenement of the yearly value of 10/. ? The ~ 

^ ^ The KiKO 

answer depends upon the value which is to be attri- ngainu 

, , _ , .The Inhabit- 

buted to the 27 perches of land. Now, as to this, the ants of 
party who comes to settle contemplates the taking a Fbabithbad. 
tenement of the value of S/. 75. 6d. He contracts for 
27 perches of land, with manure to be supplied by the 
landlord, and upon these terms the tenement was of that 
value; and if of tliat value the whole will exceed 10/. 
The pauper then undoubtedly comes to settle in con- 
templation that he has taken, and shall have the benefit 
of, a tenement above the value of 10/. But the question 
is put, are these 27 perches of the value of 3/. Is. 6d. 
at the time he comes to settle ? The answer is, they 
are not in point of actual pernancy on the day when 
the party first takes possession, but they subsist in con- 
tract of that value at the instant he enters, and actually 
become so pursuant to the contract by act of the land- 
lord, and the party afterwards occupies above forty 
days. In this way of considering it, the tenement Is of 
the contemplated value contracted for by the landlord, 
and afterwards made good by him. If we are bound 
down to the precise moment when the party enters, the 
consequence will be that in many cases the improved 
value to which the landlord contracts to raise the land * 
can never be taken into account. In many contracts 
there will be some stipulations of advantage to the 
tenant, increasing the value of the tenement, which in- 
duce him to come to settle upon it, on the faith of 
having this improved value made good to him; these, 
therefore, when made good, may fairly be referred to 
the value at the time of the coming to settle. I might 
instance stipulations on the part of the landlord to paint 

S 2 and 
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1817* and paper, or to make additions to the dwelling. In 

-^ -, " cases like these the value contemplated and engaged for 

VfftiMi by the contract, as it is an improvement from which the 

vatM of tenant is to deriye the benefit, and perhaps his motire 

WmImmwap^ for coming to inhabit there, may fairly be set down to 

the account of its value at the time he comes to settle 

vithin the meaning of the act. I do not venture into 

all the cases for the purpose of reconciling the various 

dicta of learned Judges with the language of the statute. 

It would be an Herculean labour to conflict with, and I 

am not sure that it would be attended with success. 

BayleY J. I agree that this was a tenement of suffi- 
cient value to confer a settlement. The language of the 
statute 19 & 14 Car. 2. c. Ig. imports, that on complaint 
within forty days after any person shall come to settle 
in any tenement under the yearly value of 10/., two jus- 
tices may remove him to the parish where he was last 
legally settled. It has been argued, that to constitute 
a tenement of the yearly value of 10/., so as to make 
the party irremovable under this act, or in other words 
to confer a settlement, the tenement must be of the re- 
^ quisite value at the moment when he enters upon it. 
But I think the argument would be more correctly 
stated thus : that the tenement must be of the value of 
10/. at the time of entry, or to be made of that value at 
Ae expence of the landlord ; and that this is so, appears 
by the distinction which has been taken where tlie im- 
provement is to be at the expence of the tenant ; in 
which case it has been held it ought not to be taken 
into the account. This was the principle on which 
Hex V. Aslon was decided. The observation which is 
reported to have fallen from Mr. Justice Le Blancj in 

delivering 
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delivering his opinion in Rex v. Ringwood^ certainly 1817* 
was not made in reference to the distinction between the 
actual value of the land at the moment of entering, and 



The Kmc 



I Tlie Inhililw 

its becoming of that value a short time atlerwards, by anttor 
the agreement and act of the landlord. It seems to me, ruAMtoMib* 
that whenever it is a part of the contract for the letting 
that the land is to be improved at the expense of the 
landlord, and this is done, the tenement is to be ao* 
counted of the improved value. According to the lan- 
guage of some of the cases, the question is. Whether the 
pauper was of sufficient ability to obtain credit for a 
tenement of the yearly value of 10/. And certainly it is 
the same tiling as it regards his ability, whether the 
land was of that value at the moment of taking it, or 
whether it was stipulated to be made so, and was made so 
afterwards at the expence of the landlord ; I think both 
cases are equally within the words and spirit of the act. 

Abbott J. 1 am also of opinion that the determin- 
ation of the sessions was right. Mr. IViUiams admits 
that this case will be governed by some of the former 
decisions, unless it can be distinguished on special 
grounds ; and for this purpose he desires that we would 
confine our attention to the precise period of the 
tenant's entering into possession ; and he cites Rex v. 
Aston. But in that case it cannot escape our notice that 
the increased value arose out of several acts voluntarily 
performed by the tenant : here it arises not out of any 
act by the tenant, but from the act of the landlord stipu- 
lated for before entry, and done in pursuance of the 
terins of that contract. What is done by the landlord 
under such circumstances may, I think, fairly be con- 
sidered as referable to the time of entry. If the Court 

S 3 were 
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1817. 

llie KiKO 
against 
Dm Inhabit- 
ants of 

BOOLTOM-WIZH- 



wfere tied down to the precise time of entering, it would 
lead to very subtle enquiries, which would be incon- 
Tenient, as to the instant of time when such and such 
repairs w6re made as increase the value of the tenement 
to the necessary amount. In order to aroid such en- 
quiries, I say that what is contracted for before the 
entry to be done by the landlord, and is afterwards done 
in pursuance of that contract, may be considered as 
done at the time of entering. 



HoLROYO J. I think that where a tenant comes to 
settle on a tenement which by agreement the landlord 
at his expence is to improve to tlie value of 10/. a year, 
the tenement is of that value within. the meaning of the 
statute, although the improvement was not made until 
after the time of entry ; consequendy that a setdement 
was acquired in this case. 

Order of sessions confirmed. 



Wedntidaffi 
May 14th. 



The King against The Justices of Kent, 



ANDREWS^ on a former day, obtained a mandamus 
to the justices of Kcntj commanding them to enter 



an adjournment of the appeal of W. Barrett against a 



By 55 6.3. 
c. 99. (local 
and personal), 
which imposes 
a penalty on 
bdien baking 

on Sundayit it is enacted («. 19.) that persons aggrieved by the judgment of the magistrat* 
may appnil to the next general or general quarter sessions, they entering info a rec6gnisaoce 
at the time of such conviction, or within twenty-four hours after, with sureties, upon con- 
dition to prosecute such appeal with effect, which recognisance the convicting magistrate is 
required to take : Held, tliat an order of sessions made 2 G. 2., that all notices of appeal 
made to the court should be given by the parties concerned eight days before the sessions 
began, did not apply to an appeal under this act, where the party appealing had, at the time 
of the conviction, declared his intention to appeial, and had entered into the required 
recognisance. 

conviction 
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conviction, under the act 55 G.S. c. 99, (local and per- 1817. 
sonal) 5. 12. (a), upon an affidavit that Barrett had been 



The Jiutices dT 



The Kmo 

convicted, on the 1st of January 1816, and, at the <««»"«*' 

*^ * The JuBticfl 

time of the conviction, had declared to the convicting 
magistrate, and to the informer, his intention to appeal 
against the same, and that he was thereupon required 
by the magistrate to enter into the recognizance re^ 
quired by the act, which he did immediately; that at 
the sessions at Maidstone^ on the 11th of January, he 
entered his appeal, and instructed counsel that the same 
might be there heard (he then having his witnesses); 

(a) By 55 G. S, c. 99. f local and personal) s, 12. it is enacted, tliat 
bakers baking bread or rolls on Surtdayif or selling bread, or baking meat 
pies, &c., except between the boura of nine and two, and being convicted 
of the oflcnce before any justice of the peace within six days from th« 
commission thereof, shall forfeit for the first offence ten shillings, for the 
second twenty shillings, for the third and every subsequent offence forty 
shillings, with costs of prosecution, tlie costs to be settled by the justice^ 
and the amount thereof, together with such part of the penalty as the jus- 
tice shall think proper to be allowed to the prosecutor, and the residue of 
the penalty to be paid to the justice, and within seven days afier his receipt 
to be tranHroitted by him to the parish officers ; and in case penalty and 
costs be not paid within fourteen days after conviction, the justice may 
direct the same to be levied by distress and sale, and, in default of such 
distress, may commit the offender on a first offence for seven days, for a 
second offence fourteen days, and on a third or any subsequent offence for 
one month. 

Sect. 1 9. Any person convicted of any offence punishable by this act, 
shall have liberty from time to time to appeal to the justices at the next 
general or general quarter sessions of the peace, the person so convicted 
entering into a recognizance at the time of such conviction, or within 
twenty-four hours after the same shall be made, with two sufficient sure* 
ties in double the sum forfeited, upon condition to prosecute such appeal 
with effect, and to be forthcoming to abide the judgment and determin 
ation of the justices, who are hereby authorised to hear and finally deter- 
mine the matter of such appeaL 

Sect. 20. If any such conviction shall be made within six days before 
any general or general quarter sessions, the party aggrieved may, on enter- 
ing into the like recognizance, appeal either to the then next, or the next 
following general or general quarter sessions. 

S 4b or 



260 CASES IN EASTER TERM 

1817. or that it might be lodged and respited; but the sessions 

-T^'T" refused to hear and determine, or to enter and respite^ 

against on the ffround that eisht clear days' notice had not been 

The Justices of . ° .~ ^ ^ 

Kkmt. given to the convicting magistrate and the informer. 
The affidavit then stated, that the omission to give the 
notice arose purely from a want of knowledge that such 
notice was necessary. 

The justices now returned . to this mandamus^ that at 
the sessions holden, by adjournment, at Maidstone^ on 
the 11th of January 1816, the conviction was certified 
and returned, and at the same sessions, being the next 
sessions after the conviction, Barrett exhibited an 
appeal, (he having, on the 1st of January ^ entered into a 
recognizance,) and required them to hear and determine 
the same. That by an order of sessions, made the 15th 
oi April, 2 G. 2., it was ordered, that all notices of ap- 
peals made to the court should be given by the parties 
concerned eight days before the sessions begin, ex- 
clusive of the first day of the sessions ; and that this 
order was still in force, and formed, with respect to 
notices, the practice of the sessions in all cases of ap- 
peal, except where the time of notice was otherwise 
prescribed by statute. That Barrett did not give due 
notice of appeal as required by this order, although he 
might have so done, a sufficient time having intervened, 
between the date of the conviction and the adjourned 
sessions, to enable him so to do. 

Andrews now argued against this return, tliat the 
order of sessions requiring eight days' notice did not 
apply to the present case, because here no notice was 
necessary other than that which the act required, viz., 
that the appellant should enter into a recognizance tit 
the time of the conviction, or within twenty-four hours 

after- 
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afterwards; with which the appellant had complied. 1817* 
And if a statute allow an appeal, without requiring "— "" 

The Kino 

notice to be given, it is not competent to the sessions to agamu 

The Jttstictt of 

prescribe, as a condition of such appeal, that the ap- Kxm. 
pellant shall give notice ; for this would be a power in 
the justices to control the provisions of an act of par- 
liament. The statute being silent as to notice, and in 
many statutes notice being expressly required, it is plain 
from this consideration that the legislature did not in- 
tend that notice should be required; and the recog- 
nizance seems to be put in place of a notice. If it 
should be objected, that the recognizance may possibly 
be no notice to the prosecutor, inasmuch as it may be 
given within twenty-four hours of the conviction, and, 
therefore, in his absence, after he is gone away; the 
answer is, that he has it in his power to search at the 
office where recognizances are deposited in order to 
inform himself. With respect to the order set forth in 
the return, it is a misconstruction of its import to under- 
stand it as requiring notice upon all occasions of appeal, 
its true meaning being only to regulate the time of 
notice, where notice is necessary. It does not say, that 
upon all appeals notice shall be given eight days before 
the sessions, but that all notices of appeal shall be so 
given ; which is no more than saying, whenever notice is 
required, it shall be a notice embracing an interval of 
eight days. 

BoUandf contra^ admitted, that in many instances a 
prescribed form of notice was pointed out by the par- 
ticular statute, and that here no notice was prescribed ; 
yet he said, the act did not di£Fer in this respect from all 
the acts passed from the reign of Eliz, to that of G, 2., 

in 
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1817. in reference to which the practice has always been to 
require notice ; and it was difficult to imagine that the 

The KiKG ^ . 

against legislature meant the l-ecognizance to serve the purpose 
Kbht. of notice to the prosecutor, seeing that the allowing of 
twenty-four hours for entering into it would necessarily 
defeat that purpose. However, therefore, the case might 
be as it regarded the convicting magistrate, it could not 
serve as notice to the prosecutor. And there is nothing 
which contravenes this enactment, in requiring that the 
appeal shall be conducted according to the general 
course prescribed by the court of appeal ; on the con- 
trary, it must be presumed that the act so intended. 

Lord Ellenborough C. J. How can it be main* 
tained that this is an order in form requiring a notice of 
appeal to be given, when in its language it professes 
only to be an order for the regulating the time of giving 
notice ? The words of it are, all notices of appeal made 
to the court shall be given by the parties eight days 
before the sessions begin. Does this language import 
that upon all appeals notice shall be given eight days 
before the sessions; and this, without reference to 
whether the statute which gives the appeal requires 
notice or not ? I should answer in the negative ; and if 
not, Does the order apply to the present case, unless a 
notice of appeal be required by the act? Now, with 
regard to the act, it seems to me as if a sufficient notice 
were affiDrded to the prosecutor by means of the recog- 
nizance ; he is entitled by 5. 12. to such part of the 
penalty as the justice shall think proper, together with 
costs, to be levied by distress, if not paid within fourteen 
days. Therefore, at the expiration of twenty>four hours, 
the time allowed for entering into the recognizance, if 

the 
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the same be not entered into, the right of the prose- 1817. 
cutor to costs and part of the penalty attaches ; and he j^ ^^ 

may know, by enquiring, if a recognizance exists, and against 
whether this right has attached. The appellant has Kikt. 
complied with all the terms specified in the act as 
requisite to make good his appeal, and it would be hard 
after this to deprive him of the benefit. But supposing 
the sessions might, for the more convenient adminis- 
tration of justice, engraft supplementary regulations 
upon the act of parliament, does the appellant come 
within the letter of those regulations ? As to this, I 
repeat my original question, Does the order of sessions 
profess to relate to any cases, but those wherein some 
notice is required to be given ? The act does not re- 
quire any notice, and it seems to me, that the party has 
sufficient means of knowledge without it. 

Bayley J. If the prosecutor follow up his con- 
viction as he ought, he cannot but know whether tlie 
defendant means to appeal ; for, in pursuing his remedy 
for a distress, he would be stopped if the defendant had 
entered into a recognizance. 

HoLROYD J. Upon turning to the twentieth section, 
I find it provides, that if the conviction is made within 
six days before the sessions shall be held, the party may • 

appeal, either to the then next, or the next following 
sessions. Suppose, then, a conviction to be made within 
seven days of the sessions, the party has no choice but to 
appeal to the next sessions; and in that case how could 
he comply with the order requiring an eight days' notice? 
or is he, in such case, to be deprived of his appeal alto- 
gether ? 
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1817. gether? Tliis thews, as it seems to me, that the order 
-J^"^^ cannot possibly be applied to art appeal under this act 

against 
The Justices of 

KiMT. Per Curiam^ 

Return quashed. 



mdnaday. The King against The Inhabitants of Little 

Afoy 14th. ^ 

COGGESHALL. 



Where pauper TTPON appeal, the sessions confirmed an order for 

was hired as a \J 

servant in hu»- the removal of Thomas Haven, his wife, and three 

month upon children from the parish of Great Tey, to the parish of 
heTuii^his* Little Coggeshall, both in the county of jE55^.r, subject to 
Snue'dur^g' ^^^ Opinion of this Court upon the following case : — 
tohavrthree '^'*® pauper, at Michaelmas 1806, was hired by one 

guineas w^, Blackbofie. of Little CogseshalL as a servant in hus- 

and when he ' ... 

had served the bandry, for a month upon liking, and if he suited his 

month, his 

master said be place he was to Continue in it during the year, and to 

suited, and if 

he liked, might have three guineas as wages. The pauper entered upon 
he must leave ^^^ service at that time, and, when he had served the 
niirbt^fore^ month, his master said that he suited him, and if he 
end of the year, jji^^j j^^ ^- j^j. continue with him, but added that he 

in order that he ^ 

might not be an must leave his place a fortniirht before the end of the 

incumbrance to it o 

the paiish, and year, in order, that as he did not belong to the parish, 

he continued 

till fourteen he might not be any incumbrance to it, to which the 

days before the _ tt • t i. • v 

end of the year, pauper made no answer. He continued to live with 
ter told him his Blockbone until fourteen days before the expiration of 
and! as"he"bad ^^^ year,^at which time Blackbone called him, and told 

behaved well, 

he would pay him the whole wages, which the master accordingly did, and the pauper 
quitted the house, and never returned, but went to his father's : Held, that the pauper did 
not acquire a settlement under this hiring and service, for there was nt> hiring for a year. 

him 
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W5 



him that his time was up, and as he had behaved him- 
self well, he (Blackbone) would pay him the whole of his 
wages, which he did, and then desired him to go home 
to his father's, where he would probably hear of another 
place. The pauper made no objection to what his mas* 
ter said, but accepted his wages, quitted the house, to 
which he never returned, and went to his father's. The 
sessions were of opinion that the pauper was absent 
during the last fourteen days of the year under a dis- 
pensation from service. 



1817. 



The KnrG 
againti 
The Inhabit- 
ants of 

LlTTLK 
COQQISHALU 



TTie Court enquired of KnoXf who was in support of 
the order of sessions, how he could make good any 
hiring for a year; to which he answered, that it was to 
be found in the original agreement. For a hiring for a 
month on liking, and if approved, to continue for the 
year at yearly wages, is a hiring for a year ; defeasible, 
indeed, on a contingency ; but here the contingency did 
not happen. And, although afterwards an exception 
was introduced that he should leave a fortnight before 
the end of the year, this makes no difference ; because 
if there be no exception at the time of making the ori- 
ginal contract, then the absence is to be considered as a 
dispensation on the part of the master, and does not 
operate, like an exception out of the original contract, 
to defeat the settlement; besides which an exception is a 
stipulation on the part of the person for whose benefit it 
is introduced, but here it was made on the offer of the 
master. Rex v. Stdgrave (a), Rex v. AtherUm. (6) 

Lord Ellenborough C. J. The point on which the 
settlement fails is, that there was not any hiring for a 



(a) 2 r. ii. 376. 



(6) Burr, S. C. 203. 



year. 
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1817. 



l*be King 

af^aifut 

The lubabiU 

anU of 

LXTTLX 
COGGESHALL. 



year. I should be glad to know how the master could have 
maintained any action against the servant for not serv- 
ing him the year. He says, at the end of the month of 
probation, that he would continue him, but he must go 
away a fortnight before the end of the year, in order 
that he might not be an incumbrance to the parish. 
This, therefore, was a stipulation, by way of condition, 
that they should part within the year. 



Bayley J. With respect to what has been said of 
the original contract between these parties, I would ask, 
whether at the end of the month the pauper bad a right 
to insist upon his master's continuing him the year. 



Per Curiam, 



Order of sessions quashed. 



Walford was to have argued against the order. 



Wednesday, 
May 14th. 



The King against Hoare and Others. 



Indictmeot for ^ I ^HE defendants appeared to receive judgment upon 

forcible entry* A 

charged that 

defendants into 

one mensuage, 

&c, then and 

there being in 

the possession 

of one W, P., 

he, the said 

W. P., then 

and there being 

also seized 

thei-eof, with 

force and arms, &c. did enter, and the said /T. P. from the peaceable possession with force 

and arms, &c. did put out After conviction of defendants : Held, that this was a sufficient 

averment of the present seisin of W, P, to warrant the Court in awarding a writ of 

restitution. 

W.P. 



an indictment for a forcible entry and detainer, to 
which they pleaded not guilty, and were convicted at 
the Worcestershire assizes. The indictment charged 
that the defendants, on, &c. at, &c. into one messuage, 
&c. situate at, &c. and then and there being in the pos- 
session of one Sir William Parker, Bart, he the said Sir 



HOARX. 
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W. P. then and there being dho seised thereof^ with 1817. 
force and arms, and with a strong hand, unlawfully, 
riotously, routously, and tumultuously did enter, and agamut 
him the said Sir W. P. from the peaceable possession of 
the said messuage, &c. unlawfully and injuriously with 
force and arms, and with a strong hand, did expel and 
put out, and him the said Sir W. P. so as aforesaid ex- 
pelled and put out from the possession of the said mes- 
suage, &c. on the same day and year aforesaid, and 
continually afterwards until the day of taking this in- 
quisition at, &c. unlawfully and injuriously, with force 
and arms, and with strong hand, did keep out, and still 
do keep out, and the same messuage, &c. from the day 
and year first aforesaid, continually hitherto with force 
and arms, and with strong hand, did hold and detain, 
and still do hold and detain from the said Sir fF. P. to 
the great damage, &c« and against the statute, &c. And 
in another count it was alleged, that the defendants into 
one other messuage, &c. situate, &c. whereof the said Sir 
W. P. was then and there seised^ and in the possession of 
the said Sir W. P. then and there being on, &c. with 
force and arms unlawfully did enter, &c. 

And now Taunton^ for the crown, prayed the Court to 
award restitution ; which was opposed by Jervisy Peakej 
and Petit for the defendants, by reason of the insufficiency 
of the indictment to warrant the awarding of restitution. 
For the indictment only alleges that Sir W, P. was 
seisedj without shewing of what estate, whether in fee or 
for life. And non constat^ that he might not have been 
seised pur autre vie ; in which case if cestui que vie has 
died since the finding. Sir W. P. would not be entitled 
to restitution. By stats. 5 Ric. 2. c, 8., 15 Ric. 2. c, 2., 
and 8 if. 6. c. 9. none could have restitution but of the 

freehold. 
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1817. freehold, but by stat. 21 Jac, 1* c. 15. this remedy is ex- 
"—^^ tended to terms for years, copyhold, &c. But the iu- 

The Kino 

o^atiui dictment ought to be certain, and to shew not only the 
certainty of the house or land, but also what estate he 
had in the land when the entry was made, (a) And 
though it afterwards say quod dissetsivity it is not enough, 
for that is only an implication of a freehold. (6) So pos* 
sessionatus is held ill to shew a term, (c) 

Bayley J. (d) It seems to me that this indictment is 
sufficient to warrant the Court in awarding a writ of 
restitution* The averment perhaps is not so technically 
framed as it might have been, it does not state that the 
party was seised in fee or as of freehold ; and it is ob* 
jected that as the indictment does not shew of what 
estate seised, it may be that he was seised of an estate 
for the life of another who has ceased to live at the pre- 
sent time. But if the indictment had expressly averred 
that he was seised for the life of T. 5., that would have 
been enough to warrant restitution, because it must have 
been intended, unless the contrary were shewn, that 
T. S. was alive. Now the averment in question imports 
a seisin either in fee or for his own life, or for the life of 
another: in the two first cases there is no doubt; in the 
latter, unless there be something introduced on the re* 
cord to shew the death of cestui que t»e, it is good for 
the reason before given. The rule of law is, that a life 
in being shall be presumed to continue until the con- 
trary be shewn. 



(a) Rex V. Domy, Salk. 260. S. C. Ld, Jlaym. 610. 

{b) See 1 VetUr, 306. (c) See 1 SixL 102. 

(</) Ld, EUenborough C. J. bad left the court. 

HoLROTD 
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HoLROYD J. I think a writ of restitution ought to 18 17. 
be awarded. The indictment charges, that the defend- "— ^ 

° , The Kino 

ants entered into a messuage then in the possession of agmnst 
Sir W. Parker^ he then being also seised thereof, and 
forcibly expelled him from the possession, and kept him 
out until the day of taking the inquisition. It is ob- 
jected, that there is no averment that Sir W. P. con- 

■ 

tinned seised. Now it is a principle of law, that where 
an estate or interest passes presently and vests, which is 
to be defeated by a condition subsequent, or matter ex 
post factOj it shall be deemed to continue, without any 
averment that the condition or matter ex post facto has 
not happened, for it shall be pleaded by him that would 
take advantage of the condition or matter ex poU facto, {a) 
It is laid down, however, that if a person claim under 
one who has only an estate for life, he must aver con- 
tinuance of the estate ; yet even here, implication that 
the life continues is sufficient Therefore in ejectment, 
and a special verdict found, an exception being taken 
because the life of the lessor in the action, who was 
tenant for life, was not found, and so it did not appear 
that the plaintiff had title, the Court disallowed it, for it 
shall not be intended that the lessor is dead, unless it 
had been found, {b) But in this indictment the party 
does not claim under tenant for life; and therefore 
the case falls within the principle above mentioned. 
Again, in another case, where the defendant made 
cognisance for rent to a lady who was tenant for life, it 
was assigned for error that it did not aver that she was 
alive. Sed turn allocatur^ for the cognisance being made 

(a) See Ughtred*s caie, 7 Rep. 10. 

(6) Molineux v. MoHneux, Cro, Jac. 146. 

Vol. VI. T in 
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1817. in her right, it is sufficiently averred that she was alive, 
"""" and there is not any precedent of such an averment. It 

The King , . . , . , . , 

a^rainst is also necessarily to be intended upon the issue, which 
is, quod est et tempore quo Plaint, fuit infra fcedum^ &c ; 
which is a sufficient averment that she was alive at the 
time of the cognisance, and is necessarily implied in 
the pleading, as in the case 13 Eliz. in Dyer^ adhuc 
seisituSf &c. Wherefore judgment was affirmed, (a) It 
appears to me, then, that, even supposing that it were 
necessary to aver in this indictment a continuance of the 
life, these authorities would bear it out; because, ac- 
cording to the rule laid down in them, it is implied in 
the pleading, he being then seised, that the life con- 
tinued at tlie time; and the indictment charges that the 
defendants wrongfully put him out. If the life has 
ceased since, it should have been shewn by the party 
who would use it as a reason against the awarding of 
restitution. 

Abbott J. I take no part in this case, because I 
happened to know a good deal of it while at the bar; 
nevertheless, there can be no impropriety in stating that 
I agree in the law which has been laid down by the 
Court. If this be not sufficient, it would be impossible 
ever to award restitution in the case of tenant for his 
own life, or tenant pur autre vie ; because it would be 
impracticable to put any averment on the record which 
would shew him to be alive at the time when- the writ is 
prayed. 

Judgment awarding a writ of restitution. 

{a) Smith T. Melfdr, Cro. Jac, 637, 
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1817. 



Hatton against Hopkins. FrWay. 

A RULE nisi was obtained for discharging the de- The candle and 
fendant on common bail, upon an affidavit of the ^^l J^meVof 
defendant, that in November 1803 he was appointed (by ^**^^f.*' 
warrant under the hand of the Lord Steward of the pala<^ ?<[«- 

vileged from 

Household) candle and fire lighter to the yeomen of the i^rresi onmesnd 

process. 

guard at Si* James's palace ; that he was sworn into the 
office on the 26th November 1803, and obtained a 
certificate of his appointment under the seal of the 
board of green cloth (a) ; that he bad ever since con- 
tinued to hold the office, and to receive the salary and 
emoluments of it; and that the duties consisted in light- 
ing and attending the candles and fires kept in the state 
goardf-ioom at St, Jame^s palace, which fires were kept 
in night and day, and the candles at night; and that he 
bad frequently performed the duties of the office in 
person during the time he had so held it, and prior to 
his arrest An affidavit of the plaintiff's attorney in 
answer was now produced, stating that, upon enquiry at 
the pay-office of the Lord Steward, he was informed the 

(o) The certificate, a copy of which was set forth in the affidavit, was 
as follows : — 

** These are to certify whom it may concern, that tlie bearer hereof, 
Wiliiam Hopkins, was this day sworn and admitted into the place of candle 
and fire lighter to the yeomen of the guard. By virtue whereof he is to 
have and enjoy the salary and allowances, and all the privileges and ad- 
vantages thereunto belonging. Given at his Majesty's Board of Green 
Cloth, St. James**, this 26th day of November 1803, in the forty-fourth 
year of his majesty's reign. 

" G. Stoni." 

T2 office 
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18 17- ofSce was one the duties of which were not required to 

be performed in person ; tliat they did not know of any 

againtt deputy or other person being appointed to execute the 

HorKiifs* 

same instead of the defendant; that defendant was only 
known there by his name, and by the orders in writing 
which he gave every quarter for the receipt of the emo- 
luments of the of&ce ; that he, deponent, could not learn 
from any person that the duties of the o£Bice had ever 
been executed by the defendant; that the business of 
the defendant was that of a painter; that be resided 
constantly at Windsor^ and had not any other place of 
residence; that the debt for which he had been arrested 
was for the balance of two promissory notes for goods 
sold to him in the way of his business. 

Gaselee shewed cause, and contended that the only 
authority for allowing the privilege was where the party 
was in the actual execution of the duties, or where a 
personal attendance on the King was required. There- 
fore the coachman in ordinary to his Majesty (a), who 
was liable to be called on daily to drive his carriage^ 
and the junior clerk of the King's kitchen (6), were held 
entitled to privilege. So in Ktllegrew*s case(c), who 
was a grand officer of the King's household. And this 
was said to be a privilege for the advantage of the 
King, but not for his servants. Now the office in 
question is one which does not regard the King^s per- 
son, but only the King's yeomen of the guard ; to allow 
the privilege to this defendant, will be to extend it 
from the servant of the King to the servant of the 

(a) ICing V. Foster, 2 Taunt, 167. 
{b) Bartlett ▼. JTebbes, 5 T. R, 686. 
^ (c) Sir T. Raynu 152. 

King's 
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King's servant. And it is pliun, from his residing 1817* 

twenty-two miles ofij that he could not be in the habit — — 

r. /. . . . Hattow 

of performing the duties in person. agaifut 



Marryai contri. The yeomen are the King's body- 
guard, and, as such, occupy a part of the palace at St* 
Jameis^ and for the exercise of their duty require, 
as it is stated, fire and candle by day and night. 
It is necessary, therefore, that some officer should 
attend for the purpose of supplying them. If a personal 
execution of the duties of the office be necessary, which, 
from the authorities quoted does not seem to be the 
case, the defendant has complied with this requisite, for 
he has frequently performed the duties in person ; and 
is known at the pay-office of the Lord Steward as much, 
probably, as any other warrant-officer, by the drawing 
his pay. 

Lord Ellekborough C. J. Although the defendant 
is not employed immediately about the Bang's person, 
yet is he an officer for those who are so employed. If it 
had appeared that the defendant had never exercised the 
functions of his office, I should have inclined against the 
privilege ; but since he has frequently done so, and is 
liable to be called on again, I think he is endded. 



Per Curiatnf 



Rule absolute. 



HonuMt. 
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1817. 



Friday, 
May 16th« 

The intituling 
of an affidavit, 
by describing 
the plaintiff as 
** gent., one, 
&c*' the plain- 
tiff not being 
An attorney, 
does not vitiate 
the affidavit, 
but the descrip- 
tion may be 
rejected as sur* 
plusage. 



Reeves against Crisp. 



/^N shewing cause against a rule for setting asid^ 
proceedings on the bail*bond for irregularity with 
costs, the principal having been surrendered in dis- 
charge of his bail, it was objected to the affidavit on 
which the rule was obtained, that in the intituling of it, 
the plaintiff was described as *^ gentleman, one, &c ; " 
whereas an affidavit was now produced, denying that 
the plaintiff was an attorney. But, per Curiam, it does 
not appear that the plaintiff was misled by it, and the 
words may be rejected as surplusage. 

Rule absolute. 



D* Pollock for the rule. 



Espinasse and Reader coniri. 



Friday, 
May 16th. 

On serving 
copy of latitat, 
if defendant 
require to see 
the original, it 
must be shewn 
to him, other- 
wise the service 
will be irregu- 
lar. 



Petit against Ambrose. 

A RULE nisi for setting aside the service of a copy 
of a latitat was obtained upon an affidavit, stating, 
that at the time when the copy was served, the original 
writ was not shewn to the defendant, although he de- 
manded to see it ; — that the copy was served by a boy, 
who said that he had not the original. 



Reader^ 



AXBROSB. 
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Header^ who now shewed cause, contended, that it 18 17. 
was not necessary to shew the defendant the original "— "" 
writ, for the stat. 12 G. 1. c. 29. only requires that the againu 
plaintiff shall serve him personally with a copy of the 
process {a) ; and in practice it is seldom shewn, although 
in one case it was said, that if it be demanded it should 
be shewn (&). But there is no rule of Court to that 
effect. 

Pollock contra. The practice is in conformity to the 
authority in cas. temp. Hardw.^ that on serving the copy, 
if the original be demanded it must be shewn ; dliter if 
there be no demand. 

Lord Ellenborougm C. J. I rather think that the 
distinction is as stated by Mr. Pollock. If no objection 
be made to the copy at the time of service, it will be 
sufficient without producing the original (c) ; but if the 
party hesitates and requires to see the original, which 
he may do in order to satisfy himself that it is a true 
copy, then, in conformity to the case tenip. Hardw. it 
ought to be shewn to him. 

Per Curiam^ 

Rule absolute. 

(a) Worte^ v. <ilooer. Sir. 877. Botwell ▼. Itobait^ .Barnes, 422. 
{b) Cas. temp. Hardw. 138. Edgar t. Farmer. 
(c) See Bettairt mnd Poultney, ante, 330. 
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1817. 



Friday^ 
May 16th. 



Robinson and Another against Henderson 

and Others. 



Awaid, that CUBMISSION to arbitration by the plaintiffs on the 

S30^ is due ^°^ P^^^^ ^^d the defendants on the other, reciting 

an^^to^uSnl differences, and that a<jtions had been commenced by 

tifl&, and Uiat ^^ plaintiffs against the defendants ; and it was agreed 

out of said sum r ~& ' ~b 

defendants ^jQ refer the same to the award of two persons named as 

sbould pay to 

arbitrators 93/., arbitrators, and such third person as they should choose» 

being the ex- 
penses of pre- and that the award of the said arbitrators, or any two 

agreement of of them, should be binding ; and that the costs of the 

reference and • ^ ^» ij^i ^ji_ 

their awani» ^^'^ actions SO commenced, and the costs and charges 
^ime trouble ^^ ^^® submission, and of the award to be made in pur- 
and attendance guance thereof, and all other expenses occasioned 

on the reference '' 

and arbitration, thereby, and of making the submission a rule of courts 

and certain ^ 

costs, which should be borne and paid by the said parties, as the 

they award to . 

be paid to soli- arbitrators or any two should, by their award, direct, 
tiffs in rapect* '^^e arbitrators award that the sum of 230/. 85. is due 
tionsmenUoned ^""^^ ^^ defendants to the plaintiffs, and that out of the 

in the agree- 
inent of refer- 
enoe, leaving 
the sum of 
l3()Lf which 
they award to 
be paid to 
plamtifi: 
Held, that the 

for uncertainty, ^hey thereby award to be paid to the solicitors of the 
ram in g^s* plaintiffs iu respect of the said actions so commenced as 
^e^^b^ aforesaid, leaving the sum of 136/. 15^., the balance of 
fortheobjecto ^^ said sum of 230/. 85., which sum of 136/. IBs. they 

above men- ^ 

tioned» without award shall be paid by the defendants to the plaintiffs. 

specifying the * 

particular sum IP be appropriated to each object. 

And 



said sum the defendants should pay to them, the said 
arbitrators, 93/. 1 25., being the expenses of preparing 
the agreement of reference, and their award, and for 
their charge, trouble, and attendance upon the reference 
and arbitration, and certain costs and charges which 



HZMDKMOV* 
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And because of the uncertainty of this award, in di« 18 17- 
recting a sum in gross to be piud, without specifying in ^^ 
particular what costs the arbitrators allowed for the ^^agaifui 
agreement, for the award, and in the actions respec- 
tively, a rule nisi was obtained to set the award aside* 

Scarlett and Parke now shewed cause against the rule, 
contending that the award was su£Sciently certain. It 
specified the sum total to be paid, and also the sum to 
be paid out of it, and the purposes to which the latter 
was to be applied. 

But the Court was of opinion that there would be 
danger in permitting arbitrators to award a definite sum, 
of which a part, including an indefinite allowance to 
themselves, was ordered to be paid to the arbitrators* 

Rule absolute. 

Campbell was in support of the rule. 



The King against Walker. ^M^th. 

JDICHARDSON shewed cause against a rule nisi for ^^^^^^^ ^ 

jfX afireemanof 

a mandamus to the defendant, commanding him to tbe dtj of Ov 

Jord to take 

take upon himself the office of a common-councilman of upon himself 

the office of 
the city of Ox/brdm commoa-comw 

This rule was obtained upon an affidavit, which tho^hehad 
stated that the city of Oxford is a corporation by pre- ^^^^jj^t**** 
scription, under the name of the mayor, bailiffs, and r!f^°J|Jj' 
commonalty of the city of Oxford i that the council of *">"• 
the city is composed of twenty-four common-councilmen, 

chosen 



Walkik. 
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1817. chosen from the common Freemen of the city, and elected 
"~"^ by the freemen, in conjunction with the members of the 

The King 

against council-chamber ; that, on the 30th o£ September 1815 
(being the usual day of election), the defendant, then 
one of the common freemen resident within the city, was 
elected to fill up the number of twenty-four, in the room 
of JoAn HibbiUSj then lately deceased; that several 
councils had been convened since the said election, but 
that the defendant had neglected to attend, and refused 
to take upon himself the office. 

The ground on which the rule was now resisted was 
this, that the defendant had not received the sacrament 
within a year preceding his election ; whereby, it was 
argued, he was incapacitated, by 13 Car. 2. st. 2. c. 1. 5. 12. 
to execute the office, and his election was void. And it 
would be a strange thing if the Court should direct 
a man to do that which the law disables him from 
doing. But if the defendant were to take on him this 
office, he would be punishable, because he is inca- 
pacitated by the act; Rex v. Lanvood.{a) And, in 
Evans v. Harrison {b\ Wilmot C. J. considered that there 
was no difference between the case of officers then in 
possession, and refusing to take the oaths and subscribe 
the declaration, and persons who should afterwards be 
elected, not having taken the sacrament within a year 
before the election : the object being, in the one case, to 
turn persons out of power who would not take the oaths, 
and subscribe the declaration ; and in the other to keep 
persons out of power who were not of the Established 
Church. 

(a) Ld. Raifm, 29. (6) Notes of opinions of Sir J. E* fFUmoi. 

Lord 



Walkjuu 



IN THE Fifty-seventh Year of GEORGE III. 279 

Lord Ellenborough C. J. It does not appear that 1817. 
the electors had notice that the defendant was. a per- ^ „ 

*^ The Kiwa 

son who fell under the description negatived by the againu 
law. Let him make a return to the mandamuSf and 
if upon the return it should be considered that he 
is excused, h^ will have the benefit of it* If, on the 
contrary, it should be thought that he cannot take 
advantage of his own disability, there will be nothing 
unreasonable that he, who has the enjoyment of his 
freedom in the corporate body, should share its 
bnrden. 

Abbott J« The whole argument of C. J. WUmot^ in 
his opinion, as well as that of Mr. Justice Eyre in Bex v. 
Larvooodj was founded on the party's being a protestant 
dissenter. 

Per Curtanij 

Rule absolute, (a) 

(a) See 9 G. 4. c 17. 



The King against The Justices of Middlesex. saAwrdai,, 

^ Mmf nth. 

ANDREWS^ on a former day, obtained a rule nisi The pilot act, 
for a mandamus to the justices of Middlesex^ com- enacu, that 
manding them to cause continuances to the next general ^^^^f^jfj 

fenoen against 
the act may, within three calendar months after snch contiction, appeal to the sessions, first 
gifing ten days* notice of such appeal to the persons appealed affainst, and within fourteen 
days next after such notice entering into a recognisance : Held, that the party convicted 
had three calendar months within which to give notice of his intention to appeal to the then 
foUowins sessions, which were held mora than three calendar months after the oon?ictiony 
and need not appeal to the next immediate sessions after the oonviedoo. 

quarter 
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18 17* quarter sessions to be entered upon the appeal of George 
' KidcL asainst a conviction under the pilot act 52 G. 5. 

The KiHO ° ^ , , 

againti c. 39* This rule was founded upon an affidavit of Kidd^ 
IffDDLxsn. stating that he had been convicted on the 2d January 
last before one justice; and that on that day he was 
confined to his bed by illness, and continued incapable 
of attending to business for six weeks afterwards. That 
on the 29th March due notice of his intention to appeal 
to the then next general quarter sessions was given to 
the informer, and on the same day he, with two sufficient 
sureties, entered into recognizances conditioned to try 
the appeal. That on the ISth of April he presented a 
petition to the sessions, praying that a day might be ap- 
pointed for hearing the appeal. Whereupon the Court 
made an order that the convicting magistrate should 
have notice of the appeal, and that he and all persons 
concerned should attend at the sessions'-house on the 
1 7th April. That this order was served upon the ma- 
gistrate, but the appeal did not come on to be heard on 
the 17th, and the Court adjourned to the 29th o( Aprils 
when the appeal was called on, and the Court refused 
to hear it, on the ground that it should have been made 
to the preceding general quarter sessions on the ISth of 
January last. 

Gumey and Adolphusy who now shewed cause, relied 
on Stat 52 G. 3. c. 39. 5. 79., which enacts, that it shall 
be lawful for persons convicted by any justice of any 
offence against the act, within three calendar months 
next after such conviction, to appeal to the justices at 
the general quarter sessions, first giving ten days' notice 
of such appeal to the persons appealed against, and of 

the 
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the matter thereof; and, within fourteen days next after 181 ?• 
such notice, entering into a recognizance before a jus- -— 

The Knro 

tice^ with sufficient sureties, conditioned to try such agahut 
appeal. According to this enactment, the appellant Midousiz. 
ought to have gone to the sessions held within three 
months after the conviction, i. e, the January ses- 
sions; in respect of which he had time, as appears by 
the date when they were held, to give ten days' notice^ 
and enter into the recognizance as required. For although 
the statute allows fourteen days after notice for enter- 
ing into the recognizance, this was given as the extreme 
period which the party appealing should be allowed, 
without meaning to make it a condition that he should 
have this entire period on all occasions. And this is a 
more reasonable exposition of the statute than that which, 
in order to allow the fourteen days in full, if only one be 
wanting, would let in an appeal after the three calendar 
months, contrary to the express words of the statute. 

Lord Ellenborough C. J. I am very unwilling to 
narrow the benefit of appeal given in express terms by 
the legislature. To appeal within three calendar months 
after conviction, is an expression which would create but 
little difficulty in an ordinary understanding to interpret. 
It would be understood as meaning that the party 
should have that entire period for the purpose of ap- 
pealing. To limit the present appeal to the 'Epiphany 
sessions, would be to deprive the party of the most con- 
siderable portion of the time allowed by the legislature 
for exercising his judgment, whether he will appeal or 
not. According to the argument of to-day, he must 
appeal within twelve days instead of three calendar 
months. 

Bayley 



282 CASES IN EASTER TERM 

1817. Batley J. I am of the same opinion. The act does 

■ not limit the appeal to the next sessions, but gives three 

The Kino ^ ^ , . 

a^rniFu/ calendar months within which the person convicted is to 
MiDBLKSKK. appeal; or, in other words, to determine whether he 
will appeal or not. The construction now contended 
for appears to me to be wrong, because there are periods 
in which the pai*ty could not appeal within three calen- 
dar months, if by that expression is meant lodging an 
appeal at the sessions; for it happens sometimes that 
between the Epiphany and Easter sessions, a longer 
period than three calendar months intervenes. There- 
fore, the construction which I think meets the intention 
of the l^islature is this, — that the party shall have 
tliree months to signify his intention of appealing. 

Per Cwriam^ 

Rule absolute. 



jfa'^ligih Jenkins against Power, 

■ 

Ifa policy of ASSUMPSIT for premiums of assurance due from 

sssurRDce be in •^JL 

its language the defendant upon divers sums of money subscribed 

to^oompriseiia ^7 ^^ plaintiff upon divers policies of insurance as an 

luM'^ underwriter, and for money had and received, and upon 

tMD'uued an ^^ account Stated. Plea, non assumpsiL On the trial 

illegfil adven- 

tuiv» tbe underwriter is not entitled to sue for the premium ; therefore, where a broker 
effected a policy with plaintiff, an underwriter on goods on board a Sjwnixh ship at and 
from New Orleant and Pemncoiti, both or either, to her port of discharge in the United 
Kingdom, with a memorandum of receipt of the premium from J. P. (a merchant in Lon- 
don), which policy was on behalf of a Sjtanish merchant at Vera Crux, and at the time of 
effecting it New Orleans belonged to the Americans, who were at war with this country, and 
rentaoUa to the S/taniards, who were neutrals; and the object of the assured was to cover an 
importation of cotton-wool in Spanish ships, from New Orleans to Great Britain: Held, 
that the underwriter could not recover from the broker the premium, inasmuch as such ad- 
venture from New Orleans with cotton-wool was illegal, and if plaintiff intended to protect 
it, hb ittbacription was illegal ; and if be did not, it was void, and so no oonsideratioo. 

before 
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before Lord EUenhorough C.J. at the London sittiogs 18 17* 
after last Michaelmas term, a verdict was found for the ' 

Jbnkimi 

plaintiff for 150/., subject to the opinion of the Court a^ainu 
upon the following case : — 

The plaintiff is an underwriter at LUyd!s Coffee- 
house, and the defendant a broker there. On tlie 10th 
oi August 1813, the plaintiff subscribed a policy "on 
goods" in the ship Carmen^ Proserpina^ Ceres, Fortuna, 
or any other Spanish ship or ships ; and the voyage men- 
tioned in the policy was, ^^ at and ivomNew Orleans and 
Pensacola, both or either, to her port or ports of dis* 
charge in the United Kingdom, with liberty to call and 
unload at Havannah ; with liberty to carry simulated 
papers, clearances, and bills of lading ; free of American 
capture and seizure, and the charges of claiming in 
case of British detention." The sum underwritten by 
the plaintiff upon this policy was 500/. at twenty guineas 
per cent, to return the whole premium for short interest. 
On the 25th Februaty 1814, the plaintiff subscribed 
another policy on goods in the Audaz, or any ship or 
ships, " at and from New Orleans and Pensacola, botk 
or either, to port or ports of discharge in the United 
Kingdom, with liberty to call, load, and unload at 
Hacannah ; with liberty to carr^ simulated papers, and 
clearances, and bills of lading ; free of American capture 
and seizure, at Nem Orleans!^ The sum underwritten 
upon this policy by the plaintiff was 200/., at the rate 
of twenty-five guineas per cent, to return the whole 
premium for short interest. The defendant, in his 
character of a broker, procured the plaintiff's subscrip- 
tions to both these policies, both which contained the 
usual memorandum, acknowleding the receipt of the 
premium from Ignatius Palyart, therein described as the 

assured. 
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18 17. assured. These policies were eflected by Palyartj a 
" merchant residing \n London^ for and on behalf of 

against Thomos Murphy^ a Spanish merchant, resident at Vera 
Cruzj in Spanish America, At the time when the poli- 
cies were effected, New Orleans belonged to the jime-' 
ricanSf between whom and this country there was war, 
and Pensacola to the Spaniards^ who were at peace with 
this country and America. No licence was obtained or 
applied for from the British government to legalise 
either of these adventures. The object of the assured 
in both instances was to cover an importation of cotton- 
wool in Spanish ships from New Orleans to Great Bri' 
tain. On board the Carmen^ one of the ships mentioned 
in the first policy, a cargo of cotton-wool was shipped 
at New Orleans for Liverpool^ and proceeded to Havan- 
ftah, where the ship was stranded, and the cargo saved, 
and sent forward to Liverpool in another ship. The 
Audazj the ship mentioned in the second policy, was a 
Spanish vessel, and it was intended to have imported in 
her a cargo of cotton-wool from New Orleans into Liver' 
pool^ but no cargo whatever was loaded. 

The question for the opinion of the Court is. Whe- 
ther the plaintiff is entitled to recover either or both of 
the two sums, viz. the 100 guineas for the premium on the 
CafTnenf and the 50 guineas for the premium on the Au- 
daz. If the plaintiff is entitled to recover both or either 
of these sums, the verdict to be entered accordingly ; if 
he is entitled to recover neither, a nonsuit to be entered. 
This case' was argued on a former day in this term by 
Puller for the plaintiff, and Campbell for the defendant 
For the plaintiff it was argued, that he was entitled to 
the premiums, upon the ground, that there was nothing 
upon the face of these policies to indicate an ill^al 

adventure^ 



POWXB. 



IN THE Fifty-seventh Year op GEORGE III. 285 

adventure, or that the assured contemplated one. An 1817* 
adventure in goods at and from Neo) Orleans and Perir' — — 

JsNKiirt 
sacola^ on board a Spanish ship, might, at the time of agqbut 

effecting these policies, have been lawfully undertaken* 
If the terminus a quo were Pensacola^ there could be no 
objection to the trading of a neutral from a neutral ter- 
ritory with one of the parties at war; if it were Nea> 
Orleans^ still, consistently with the Jus belli, a neutral 
may trade in neutral bottoms from an enemy's country. 
The utmost that could be required in either of these cases 
might be, that the assured should have had a licence; the 
cargo being being of that description which is not 
l^alised by 48 G. S. c. 158. s. 18. {a) But the plamtiff, 
so far as appears by the case, had no knowledge of the 
nature of the intended cargo, and if he had, might rea- 
sonably presume that a licence, if necessary, would be 
obtained. If the policy regard such an adventure as 
might have been lawfully performed, then is the under- 
writer, if he be innocent of any unlawful design on the 
part of the assured, entitled to the premium. This 
position was carried farther in Skeene v. Hall, in C. P. 
in HUary term last; for there, one of the places named 
in the policy being such as would have made the ad- 
venture illegal, in an action by the broker to recover 
from his principal the premium, it was held that it was 
not to be presumed that the illegal point would be 
resorted to, and the plainti£P recovered. So, in SetneU 
V* Royal Exchange (6), the Court decided that the home- 
ward voyage was not necessarily an illegal voyage, for 
that a licence might have been obtained, and so the 
assured recovered on the policy. 

fa) See OUoerson t. Ltrnghnant anie, voL It. 346. 
(b) 4 Taum. 864. 

Vol. VI. U For 
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1817. For the defendant it was argued, that this was an ad- 

" venture in violation of the 12 Car. 2. c. 18. s. S., and was 

JsNtxirs 

of/^ not legalised by 43 G. 3. c. 153., nor could be legalised 
by licence under the powers given by 45 G.3. c. 34. The 
act of 12 Car, 2. prohibits the importation into England 
of any commodities, the growth, production, or manufac- 
ture of America^ except in ships owned and navigated 
as therein prescribed. The 43 G. 3. c. 158. enlarges 
the right of importation, but does not extend to cotton 
wool, [a) And the 45 G. 3. c. 34., which empowers the 
crown to license the importation of goods in neutral 
bottoms from America, is confined to countries there 
belonging to any foreign European sovereign or state^ 
which Ney) Orleans, one of the termini a quo, did not 
belong to. The adventure then being illegal, the policy 
wns void, and there was no consideration for the pre- 
mium; and being none, this action must fail, because 
every action for the premium is founded upon the con- 
sideration of there being a valid subsisting contract of 
assurance. And there is no pretence for arguing that 
the plaintiff was not privy to the vice of this insurance; for 
the policy was notice that in one alternative (which was 
the alternative contemplated) this was an adventure on 
goods, /. e. any goods to be imported in a Spanish bot- 
tom from New Orleans to Great Britain, In Edgar v. 
Fo'jcler {f)\ it was adjudged that an underwriter could 
not recover from the broker the premium upon a policy 
declared illegal by statute, although the broker had in 
his account given him credit for the premium. Skecne 
V. Hall differed from the present in this, that the broker 

(n) Oliverson v. Loughnan, ante, Tol. iy, 546. Poorer?. Coude, 4 Camp. 
N. P. C. 3S6. 
(6) 3 EaM, 222. 

had 



Cur. adv. vuUm 

Lord Ellekborough C. J. on this day delivered the 
judgment of the Court. This is an action brought by 
an underwriter against a broker to recover the amount 
of the premium payable for the plaintiff's subscription 
to the two policies mentioned in the special case. By 
the usage in this branch of businessy the premium, as 
between the underwriter and the assured, is considered 
to have been paid at the time of the subscription : the 
underwriter acknowledges his receipt of it ; and if he 
does not actually receive it, he accepts the broker for 
his debtor, and substitutes him for this purpose in the 
place of the assured. Being thus substituted, the broker 
has, in an action, the same grounds of defence against 
the claim for the premium as the assured would have if 
be had effected the policy in his own person without the 
intervention of a broker, except in cases wherein the 
tasured may have recovered, or may be entitled to 

U 2 recover 
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had paid the premium for his employer, and the policy 1817. 
was valid as it regarded one of the ports of destination; """~" 

JSMKINS 

for it was " at or from Liverpool to Halifax or ChatleS'- asainf4 
tony* and the goods were shipped to Haltjiucj the legal 
port. And in SeweU v. Boyal Exchange the outward 
voyage in respect of which the assured recovered was 
confessedly legal. 

Puller^ in reply, distinguished the case of Edgar v. 
Fowler J inasmuch as in that case the. policies were 
known by all the parties to be illegal ; whereas he in- 
sisted, as before, that na such knowledge existed in this 
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1817. recover back the premium from the underwriter; and 
' as the present is not a case of that description, an 

^^^ obligation contracted on his part to indemnify the 
assured, arising out of his, the plaintiff's, subscription 
of the policies, must constitute the only consideration 
upon which the plaintiff can rely. It is unnecessary to 
decide whether these policies were effected to cover the 
interest of a British or of a Spanish subject ; because 
taking the interest to be Spanish^ as the plaintiff con- 
tended, still the general term << Goods," which is used 
to describe the subject of the insurance, will be large 
enough to cover an importation of goods in contra- 
vention of the navigation act 12 Car. 2. c. 18. 5. 3^ the 
statute 43 G. 3. c. 153. s. 13., which was referred to in 
the argument, applying only to certain particular goods 
therein enumerated. Then the plaintiff^s subscription 
to the policies being the consideration for the demand 
which he norw seeks to recover, and the language of the 
policies being large enough to comprise an ill^al ad- 
venture, the consideration will be illegal, unless the 
voyage really contemplated) and intended to be pro- 
tected by the policies, was a part only of the whole 
voyage ** at and from New Orleans and Pensacola** 
therein described, viz. a voyage from Pensacola alone; 
or unless the particular goods intended to be imported 
from Nem Orleans were of the description mentioned in 
the Stat 43 G. 3. c. 153. s. 13. And on the part of the 
underwriter it has been urged that he had a right to 
consider that one or other of these was the object 
intended by the assured; because he had a right to 
consider that the assured did not mean to violate the 
law. If the subscription to these policies were charged 
against the underwriter as a crime, this argument might 

be 
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be plausibly urged in his defence, according to the 1817* 
maxim verba generalia restringunttar ad habilitatem ret 
vel persona. But the underwriter is not here defending ^'S^^ 
himself against a charge : he is putting forward a claim 
on his part; and even if the Court could, in the absence 
of all knowledge of the facts, presume in favour of the 
underwriter that any thing of this kind was intended, 
yet the facts proved at the trial, and so brought to the 
knowledge of the Court, take away all opportunity for 
presumption, and shew that the adventure really in- 
tended by the assured, (and, in respect to one of the 
policies, actually undertaken,) by the shipment of cotton 
wool for Liverpool^ and not for Ireland^ under the pro- 
visions of the thirteenth section of 48 6. 8. c. 158., was 
an unlawful adventure ; and if a loss had happened the 
pluntiff could not have been compelled to perform his 
engagement, and ought not to have done so. The 
policies then being large enough to cover an illegal 
adventure, and an illegal adventure being in fact in- 
tended to be covered by them, if the plaintiff really 
meant to protect that adventure, his subscription was 
illegal, and, consequently, his present demand being 
grounded on an illegal consideration, cannot be sus- 
tained. If he did not mean to protect that adventure, 
but supposed that some other and lawful adventure was 
intended by the assured, then, admitting the subscription 
to have been an innocent act on his part, there will be 
no consideration at all to support his present demand. 
The postea therefore must be delivered to the defendant, 
in order that a nonsuit may be entered. 



u s 



290 CASES iM EASTER TERM 

1817. 



^p^^\ Paltart against Leckie. 

May 9lh, ^ 

An assured, yjSSUMPSIT for moiiey had and received, money 

upon a policj -" .11.1 1 ' 1 i 1 

fffectcri in pniu, laid out, and expended, and upon an account 

cLntly large to Stated. Plea, non-assumpsit. At the trial before Lord 

i^^radveli "" Ellenbormigh C. J., at the London sittings after last 

ture, and who Michaelmas term, a verdict was found for the plaintiff, 

tocoveran iile- ^Jth 78/. 15s. damages, subiect to the opinion of the 

gal adventure, ^ 

cannot recover Court upon the following case : — 

back, the pre- , , . 1 1 i» j 

inium without The plaintiff is a merchant in London^ the defendant 

some formal re- - . »-f»A^rr»TT /-^i_ 

nunciation of an underwriter at ULoyaJs Conee iiouse. Un the 
niade°known to ^^^ Febtitanj 1814 the plaintiff caused to be effected 
wnte^ before * poHcy of insurance on goods on the Audaz^ or any 
the bringing of Q^jjer ship or ships " at and from New Orleans and 

the action, ai- ' *^ 

though the ad- Pensacoloy both or either, to a port or ports of dis- 

venture is never 

entered upon ; charge in the United Kingdom, with liberty to call, 
policy on goods load and unload, at Havanna, with liberty to carry 

on board the .11 11 1 1 -ii i? 1 i- 

jiiid'>z(tLS/Mn- simulated papers and clearances, and bills 01 ladm(^ 
anVotl*»er°hip ^^^^ ^^ American capture or seizure at New Orleans** 
from^AvL^ '""^ '^'^^ defendant underwrote this policy for 300^ at the 
OrtennsHiiA yj^i^ Qf tweutv-five ffuineas per cent, to return the 

PeHsacul'i to a jar 

port in the whole premium for short interest. The policy con- 
United King- ' f ^ 

dom.Petuncoia, tained the usunl memorandum, acknowledging that the 

effecting the Underwriter had received the premium from the said 

ing toS/Hiin, plaintiff therein described as the assured. The policy 

^Or.eafiTto ^'"' effected by the plaintiff for and on behalf of Mr. 

America ; wh'ch 

latter country was at wtir with this country, but Sjwin was neutral, and the asMired intending 
by the policy to rover an importation of cotton- wool from N.w Orients to lircrftool : Held, 
that supposing this to l)e a case in which the assured was at liberty to rescind the contract. 
yet as he had not given any notice to the underwriter of his intention to do so, he could not 
maintain an action to recover back the premium, although no cargo was loaded on board 
the sbip named, or any other ship covered by the policy. 

Thomas 
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Thomas Menphy, a Spanish merchant resident at Vera 1817. 
CruZf in Spanish America. New Orleans at llie lime ' 
when the policy was effected belonged to the Americans, agninst 
between whom and tiiis country there was war, and Pai- 
sacola to the Spaniards^ who were at peace with this 
country and with America. No licence was obtained or 
applied for from the British government to legalize the 
voyage. Tlie Audaz was a Spanish vessel, and when 
the policy was effected it was intended by the assured 
to import in her a cargo of cotton wool from New 
Orleans into Liva'poolj but no cargo was loaded on 
board her or any other ship covered by the policy. 

The question for the opinion of the Court is, Whe- 
ther the plaintiff is entitled to recover. If so, the 
verdict is to stand ; if not, a nonsuit is to be entered. 

This case was argued and determined on a former 
day immediately after the argument in the preceding case 
of Jenkins v. Power, but is reported in this order for the 
sake of perspicuity, as much of the present argument re- 
ferred to what had fallen from the counsel in argument 
in the preceding case. Puller argued for the plaintiff, 
and Campbell for the defendant. 

For the plaintiff it was said that he was entitled to a 
return of premium, inasmuch as by this policy an illegal 
traffic was intended to be covered ; but before any incep- 
tion of the adventure, and therefore while there was a 
locus pienitentue, the plaintiff desisted from the project, and 
so the risk never attached on the defendant. On which 
distinction, namely, because the risk had attached, the 
cases of Loncry v. Bourdieu (a), Andree v. Fletcher (i), 

(a) D<m^ 467. (6) 3 T. R, 266. 

U 4 Vandjfck 
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1817. Vandyck v. Hewitt {a% Lubbock v. Potts {b)^ Morckr. 
^ Abel (c) were decided ; in the latter of which it was said 

Paltart : 

agamu emphatically by one of the Judges, *^ If the assured, in- 
stead of seeking to recover a total loss, had in the first 
instance stated to the underwriter that as the cargo was 
loaded from Calcutta they had no right to recorer upon 
the policy, and therefore sought a return of premium^ 
there might have been some pretence for the claim." 
In conformity to this doctrine, in Oom v. Bruce {d) and 
Hentig v. Staniforth {e) it was held that the assured was 
entitled to a return of premium, although the voyage 
in its inception was illegal. And in Lacaussade v. 
White {/) the plaintiff was allowed to recover back 
money paid on an ill^al consideration, after the event 
on which it was paid had terminated against him. Per- 
haps this is hardly to be reconciled with Hawson v. 
Hancock (g), and it is not necessary that it should be 
for the present purpose. 

For the defendant it was argued, that where money is 
paid by one party to an illegal contract to the other, an 
action will not lie to recover it back. That the contract in 
question was illegal, and that the plaintiff was party to the 
illegality, whatever might be sidd in favour of the de- 
fendant, was expressly stated in the case; for it was be 
who contemplated by the policy to cover an ill^al im- 
portation ; and, if a comparison were to be made between 
the two, participated in something beyond the par de^ 
lictum. Oom v. Bruce and Hentig v. Staniforth admit of 
this distinction, that, assuming the state of things to have 

(a) 1 East, 97. (6) 7 JEast, 44. 

(c) 3 Bou Ji PuU, 55. id) 12 Eatt, 925. 

(e) Ante, toI. v. 122. (/) 7 T. R. 555. 
(g) 8 r. iZ. 575. 

been 
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been as it appeared to the parties at the time of the con- 1817* 
tract, and as they had a right to assume, having no means ' 
of knowing the contrary, the insurance would have been againsi 
well enough ; and Lacaussade v. White was the case of a 
stakeholder, which perhaps may afford another dis- 
tinction, and the authority of that decision has subse- 
quently been much shaken, (a) 

Lord Ellenborough C. J. I confess, that I wish 
we had never departed from the plain and intelligible 
rule, that where the contract is founded upon a con- 
sideration clearly illegal, neither party should be aUowed 
a locus standiy and to receive any assistance in a court of 
justice. This is a broad principle which no one could 
well misapprehend, and we have got into some difficulty 
by receding from it. However, in the present case, 
giving the utmost latitude to the doctrine, that there 
ought to be a loctAS pcenitentiaj and that the party ought 
not to be compelled against his will to adhere to the 
contract, I see nothing to lead me to the conclusion 
that this party withdrew from the contract; he mani- 
fested no such intention before the bringing of the 
action. It cannot be denied that he stood at least in 
pari delicto^ perhaps in a higher degree than the de- 
fendant Under these circumstances, I am unable to 
understand the ground on which this action is to be 
maintained. I would add, with reference to the party's 
withdrawing himself from the contract, that there ought, 
as it seems to me, to be some notice given of his in- 
tention. How is the underwriter to know that the risk 

(d) See iTowjon t. irancoci»«and per Le Blanc J. in Vawfytk ▼. ffewiit, 
«nd per Lawrence J. in WilUamt ▼• HetUey, 2 Eastf 382. n. 

is 
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1817a is abandoned? The adventure is not confined to any 
""""~ particular ship ; it may be in this, or any other ship or 
against ships. There was no indication in this case of the 

plaintiff's abandonment, except by bringing the action, 

which is but a notice by inference. 

Bayley J. I agree that this action cannot be main- 
tained, and my opinion rests upon the ground, tiiat no 
notice was given to the underwriter that the policy was 
abandoned. If the question were, whether the illegality 
were of such a nature as that, upon a distinct rescinding 
of the contract, the assured would be entided to recover 
back the premium, it might, perhaps, be as well to pause, 
in order to guard against trenching upon any of the 
cases already decided. But, on tlie short ground, that 
here was no notice of an intention to abandon, I think 
the plaintiff is not entitled to recover. 

Abbott J. It is plain that the plaintiff intended to 
cover an illegal voyage, and that he would now seek to 
get back the price of his indemnity on that voyage. 
And the question is, if he be entitled to recover, having 
never prosecuted the voyage. It has been argued that 
be ba^ rescinded the contract, and therefore is entitled. 
As at present impressed, I am strongly inclined to think 
that he was not at liberty to rescind it, having paid the 
consideraticHi and completed the contract. But, sup- 
posing that it was open to him to make his election and 
take bade his money, it does not appear that he ever 
exercised that election. In order to do that, I think he 
should formally have announced his intention. 

HOLROYD 
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HoLROYD J. I am of the same opinion, that this 18 17. 
action cannot be maintained. Without determininir 

.... PALYAElf 

whether the plaintiff in this case was at liberty to rescind ng.iinst 
the contract, it is sufficient to say that his right to tliis 
action can only stand upon his having rescinded it, and 
that it does not appear that he did so. This is an 
assurance on goods on board the Audazy or ship or ships, 
so that the assured might have loaded on board any 
ship. It was a fact peculiarly within his own knowledge 
whether he did so or not. And the rule is, that of facts 
lying peculiarly within the knowledge of one party, 
notice must be given by him ; it must be alleged in 
pleading, and if so, it is equally necessary to prove it. 

Judgment for the defendant 




Simpson and Others asiainst Sikes and Others. -Wbm%, 

^ J/oy I9tli. 

ASSUMPSIT by the plaintiffs, as assignees of WiU An assignment 

J^ . iT » o jjy bankers, 

ktnsoTif Snowdon^ and Lnmleyy bankrupts, for money then in failing 

circumstances^ 

bad and received to the use of the plaintiffs, as assignees, and who had 
and upon an account stated. Plea, general issue. At ment, of oil 
the trial before Bayley J. at the last Durham assizes, efl^to tnw- 

tees for the be- 
nefit of their creditors, is an act of bankruptcy, although the assignment be made merely 
for the purpose of making an act of bankruptcy ; and a commission sued thereon is good» 
although the affidavit to found it be made prior to the date of the assignment, if the commis* 
sion be sealed after that date. 

Banker*' notes payable on demand, held by a creditor of the bankers, if not sufficient 
before demand maide to constitute a good petitioning creditor's debt, do not extinguish the 
prior debt due from the bankers. Cash and notes d<*liVered over by the partners of a 
country bank, being at the time in failing circumstances, and having suspended payment, 
and who a few days afterwards became banlmipts, to a partner of a lAmdou banking-house, 
their correspondents, who had come down for the alleged object of rendering them assistance^ 
part of which notes and cash was delivered upon the faitti that assistance would be given, 
and the other part without any such expectation, were held to be recoverable by the 
assignees of the bankrupts, as money had and received to their me, although there was no 
ide% at the time of delivery, of giving an undue preference, and no contemplation of an act 
of bankruptcy. 

there 
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1817, there was a verdict for the plaintifis, subject to the 
""■"'""■ opinion of the CJourt upon the followin^r case: — 

Simmon *^ . . u- 

agahui The bankrupts carried on business in partnership as 

bankers at Stockton. During some years, and down to 
the period of their stopping payment as hereinafter 
mentioned, Ltimley resided and transacted the business 
of the bank at Sunderland^ and they had an agent at 
N^wcastle^pon^Tyne and Stokesleyy for the same pur* 
pose. The trading of Wilkinson and Co. was admitted ; 
the petitioning creditor's debt and the act of bank- 
ruptcy were disputed, as to which the following facts 
appeared : — 

On the morning of Thursday the 27th July 1815, a 
meeting of some of the friends and creditors of Wil' 
kinson and Co. was held at Stockton^ principally with a 

view to inquire what Sikes and Co. (their correspondents 
in London) would do for the house at Stockton. WiUcinr 

son^ Snowdon^ and Raisbeckj a solicitor at Stockton^ and the 
legal adviser of the banking-house there, were present at 
this meeting, Lumley was not. One of the persons pre- 
sent asked Baisbeck whether he thought the affairs of the 
house could be wound up without, a commission of bank- 
ruptcy. Baisbeck said, he thought not He was asked 
whether he would take out the commission ; he said, he 
certainly would not Raisbeckj shortly after the meeting 
broke up, went to Stokedey^ which is ten miles distant from 
Stockton. He received no instructions to prepare, nor 
had he in fact prepared any deed of assignment before 
he went to StokesUy, but he left instructions, of his own 
accord, to have one prepared at his office in Stockton. 
He reached Stekesley about two o'clock in the afternoon, 
and went to Pawellj a solicitor residing at that place, 
and solicitor to the present commission against WWdn^ 

son 
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ton and Co. He went there for the purpose of telling 1817* 
Pcwett that it would be absolutely necessary for the 
bank to become bankrupts t he did so, because he wbhed agmnu 
P&voett to take out the commission. Powell asked him 
if an act of bankruptcy had been actually committed. 
Baisbeck gave him no answer ; and he pressed the ques- 
tion Ro further, but said he had two creditors who would 
strike a docket Baisbeck staid at PowelTs some time; 
and before he left Stokedey^ Powell told him that he had 
taken his measures ; that he had sent off directions for a 
docket, with an affidavit for that purpose, which were 
sent off to London about three o'clock that afternoon. 
Powell did not know of any act of bankruptcy that day 
(the 27th), nor until some days afterwards. Baisbeck 
knew Crrey, the petitioning creditor, only by sight, and 
he did not see him during his stay in Stokedey. Bais* 
beck returned to Stockton that evening, and about ten 
o'clock went to Snowdon^s house in Stockton^ and found 
Lundey there, and told them that he had come for the 
purpose of their executing a deed of assignment, which 
was a deed of assignment by Wilkinson^ Snawdon^ and 
LAmley, of all their estates and effects to Jackson and 
Wetherellj in trust for the benefit of their creditors, in 
the usual form. He explained it to them, that it would 
be an act of bankruptcy, and tliey made no objection. 
- Baisbeck then sent for one Potter^ residing in Stockton, 
to attest the execution ; and Snowdon and Lundey ex- 
ecuted the deed, and Potter attested it. Baisbeck then 
sent Potter to Wilkinson for the same purpose, and in 
about half an hour came with the deed to Wilkinson, 
who looked at it for a considerable time, but asked no 
question, and made no objections. Baisbeck also told 
him it would be an act of bankruptcy, and he executed 

and 
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1817. and Potter attested it Raisbeck did not induce any of 
^ the partners to execute, otherwise than by telling them 

Snrpsnx * ^ « 

nunin%t what had passed at the meeting of the creditors, nor 
had he previously consulted Jackson and Wetherell^ the 
trustees under the deed, who were resident in Stockton ; 
nor did he see them after the meeting of the creditors; 
but he saw Jackson after the deed was signed, on the 
night of the 27th of Jtdt/j and WethercU on the 29th, 
and they both agreed to act as trustees under the deed, 
but never executed it. Raisbeck had not seen any one 
of the bankrupts previously to the execution of the deed, 
4ind he did not see the deed from the time of its execu- 
tion to the trial of the cause. The deed was executed 
merely for the purpose of making a formal act of bank- 
ruptcy. 

Powell had nothing to do with the deed of assignment, 
nor did he know that an act of bankruptcy had been 
committed till two or three days after the 27th, when 
upon application made at Stockton he found that it was 
so. He did not concert with Raisbeck or any of the 
bankrupts respecting the act of bankruptcy. Grey^ the 
petitioning creditor, in tlie beginning oi July^ and before 
the 20th, had lodged in the hands of Barker, the agent 
of Wilkinson and Co. at Stokesley, and in the practice of 
receiving deposits for and on the account and credit of 
the bankrupts, 100/. in different country notes; for 
which, on the 27th, while Raisbeck was at Stokedej/, at 
the request of Powell, he got from Barker twenty cash 
notes of 5/. each, of Wilkinson and Co., payable on de- 
mand at Stockton. These notes, and a bill on London^ 
of Wilkinwn and Co., for 32/., due the 27th August, 
constituted the petitioning creditor's debt. Boi^ker con- 
tinued to pay at SiokesUy for the bank till the S8th of 
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Jviy. Powell was intimate with Grn/j but had never 1817* 
done any business for him before; but on the 27th Jw/y, — — 
in consequence of Raisbeck^s communication, asked ofnmsi 
Grey if he had any objection to be a petitioning creditor 
against Wilkinson and Co., and upon Gret/s answering 
that he had not, Powell directed him to go to Barker 
for the twenty 5/. notes, and the affidavit for striking the 
docket was sent off by express from Stokesley, after three 
o'clock on the 27th, in order to meet the London mail 
at T7iirsk. 

The commission bore date the 2d of Augtist. 

Grounds of plaintiff's demand. 

The defendants, William Sikes, John Watson^ Henry 
SikeSf and Thomas Wilkinson^ together with WestgariA 
Snaiihy since deceased, were bankers in London^ and 
correspondents of Wilkinson and Co. 

On Thuriilay, the 20th of Jidy 1815, in consequence 
of several heavy failures in the North, there was a par- 
tial run upon the house of Wilkinson and Co., and on 
the 21st the run was very urgent, and could not be 
wholly met by the house. The bank ceased to pay in 
cJash or Bank of England notes at a little after three 
o'clock that day, five being the usual hour for closing. 
After this time the house never resumed its cash pay- 
ments, but paid some extents in country paper, and 
particularly one on the 27th of July. 

About eight o'clock in the morning of Saturday^ the 
22d of July, the defendant Watson arrived unexpectedly 
at Stockloiiy by the mail from London, having left that 
place on the Thursday evening; and he went imme- 
diately to Wilkinson's house, where Snawdon and Rais- 
beck soon after had a meeting with him in the presence 
of WiUdnson. Watson then saidf that from the recent 

failures 
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1817. failures in the North, his house in London^ supposiog 
"■"—" that their house would want some assistance, had 

Simpson , 

against thought it best that he should come down to render 
what assistance he could. Wilkinson told Watson that 
the bank at Stockton had suffered a considerable run, 
and that there was no chance of its going on without 
the assistance of the house in town, as it had been under 
the necessity of stopping its payments. Baisbeck told 
Watson that he had that morning advised Snawdou^ that 
if they were not satisfied they could meet every demand 
they ought to suspend their business, and if they found 
they were insolvent, they ought not to give preference to 
any particular creditor. Watson said it was the best ad- 
vice, and asked if they had committed any act of bank- 
ruptcy, and was answered that they had not. Watson 
then enquired what was the amount of the deposits in 
the bank, and the amount of their notes in circulation. 
Snavodon replied, that he thought the deposits were 
about 20,000/., and the circulation about the same, but 
he could not speak to the precise sum. Watson said, 
that is mere nothing, and asked what they had to meet 
this. Snowdon was about to explain, when Watson said, 
** You have no time to spare (it being then half-past 
eight); you must go and bring down what you have; 
you must pay or not in half an hour." Snowdon pro- 
ceeded to the bank, and returned, as he then supposed, 
with all the bills and notes, and the gold. Raisbeck left 
Wilkinson*s house as Snowdon came in with the secu- 
rities. Snowdon left what he brought with Wilkinson 
and Watson^ and returned to the bank by the desire of 
Watson^ the latter saying that he might be wanted 
there: the memorandum of the securities he brought 
was to be copied for entry in the bank booksu WU^ 

kinsoUf 
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Jkinsofif after Stunodoris departure, indorsed the bills to 1817* 
Sikes and Co., and took an account of them ; he then ^ 

Siiffrsoir 

gave them and the notes and gold in a purse to Watson^ agmnsi 
who returned the whole to Wilkinson to take care of for 
him until he returned from Sunderland. The amount 
of the Zrfmcfon bills was - - £\660 14 9 
Country local bills - 138? 19 

Guineas and cash - - 472 9 

Soon afterwards Watson proceeded to Sunderland^ and 
not finding hundey there, went to Neiccasikj where he 
saw LumUyy and told him that the house at Stockton 
had suspended its payments, and said it was evident 
that their house wanted support, and he hoped that 
Ijumley would have no objection to give him any secu- 
rities he ' had. Lumley consented, and gave Watson 
837/* 1^. Qd. which he had at Newcastle^ in country bills 
and notes. Lumley then, by Watson*s desire, went with 
him to Sunderland^ where Watson told him he had been, 
and had ordered the clerk to put up any country bills 
that might be in the office. When mey got to Sunder-^ 
land Lundey gave Watson all the bills, notes, and cash 
there, to the further amount of 3519/. 165. lld.j and 
they proceeded to Stockton. After Watson had left 
Stockton for Sunderland^ and during his absence, Wil' 
kinson sent down to the bank to desire Snowdon to send 
him any balance bills that might have been remitted 
from Newcastle and Sunderland, the post not having 
arrived from the north when Watson left Stockton. A 
remittance had in fact been received early that morning 
by express from Sunderland, but Snawdon in his hurry 
had overlooked it when at the bank in the morning. 
This remittance contained balance bills to the amount 
of 984/. Is. Snaaodon upon receiving a second message 
Vol. VI. X from 
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J817* firom Wilkinson ibr these bills sent them to him; and he 
„ inclosed them to the defendants in London^ in the fol- 

nitnoii 

ogpamiit lowing letter : — 



} 



" Stockton^ 22d Jtdy 18 15. 

<^ Inclosed are four bills, value 984/. 1&, on account 
of the house which has suspended payment: the par- 
ticulars you will more than probably hear from Watson^ 
< who arrived here this mornings and has gone forward to 

Sunderland^ and returns here this evening. He has got 
\ between three and four thousand pounds more, which 

\ he will bring up with him, purposing to leave here to- 

morrow per mail. 

(Signed) « R. Wilkinson." 

*^ P. S. You must not accept any more of our drafts 
at present, on any account." 

These bills were payable on demand. Watson and 
Lundey reached Stockton from Sunderland at near twelve 
o'clock at night, on the 22d. Watson XxAA Wilkinson^ 
on Sunday morning (the 23d), that he had got some 
bills and notes at Sunderland and Newcastle, which he 
was going to take to town with him. Wilkinson made 
no observation thereon. On the 2dd a letter was re- 
ceived at the bank in Stockton, by post, from Sikes and 
Co., to the following effect: — - 
^ <^ The inclosed bills of Matsbray on Everett and Co., 

2900^, 2046/. 45. Id^ and 799/. 9s. 9£, being refused 
acceptance, we have debited you for them ; and as we 
presume they are received by you for notes of Mcnabray\ 
paid into your hands by the receiver-general, we have 
declined accepting your draft to him for 8067A 25. 6d^ 
and as your cash account is still on the wrong side^ we 

pos^ne 
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postpone makbg the purchases of stock that you re- 18 17. 

quest, until we see it in a better state." ^— ^ 

Siicnoir 
These bills of Maxhray on Evereltf returned for non« t^nn 

payment, amounted altogether to 5745/. 13^. 10£2., and 
the letter also contained other bills returned for non- 
payment amounting to 121/. 6d. Snowdon sent this 
letter, with the bills enclosed, to Wilkinson^ on Sunday 
morning, who handed them over to Watson. About 
one o'clock on Sunday afternoon, Snowdon^ Lumleyt and 
Raisbeck^ met Watson and Wilkinson^ at Wilkinson^s 
house. Watson handed over the last-mentioned letter 
to Snoacdonf without its contents ; and these bills, as well 
as those delivered up the day before, have remained in 
the possession of the defendants ever since. Snowdon 
then said, he had been in error the day before in stating 
the amount of the notes in circulation at 20,000/., for he 
found they would amount to about 40,000/. Watson ob- 
served, that would make a material alteration. Snowdon 
said, he thought Watson ought to state what his house 
meant to do, and that Watson would recollect he had 
said the morning before that the house was to pay or 
not in half an hour. Watson replied, that the business 
bore a very different complexion from what it did the 
day before; that he should be in town on the Tuesday 
following, when he would consult with his partners, and 
write their determination by that night's post. Snowdon 
then said, he thought tliey had best shut up the bank at 
once, and not open again on the Monday. Watson and 
Wilkinson both desired he would do nothing rashly, but 
wait the result of the consultation in town. After they 
were gone, Watson asked Wilkinson if it was his wish 
that the banking concern should go on. Wilkinson said, 
certainly not ; as the house of Sikes and Co. had long 

X 2 known 
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18 17. known his sentiments on the subject, but he left the 
"■""^ matter entirely to Snaith ; only tliey were to recollect to 

SiXPSOK "^ . 

ngahut send Bank oi Efigland notes sufficient to meet all cir- 
culation, or none at all, by Tuesday night's post, so as 
to be at Stockton on Thursday. Watson left Stockton on 
Sunday evening, taking with him all the above-mentioned 
bills, notes, cash, and securities. The extent of the 
circulation might have been known by examining the 
books of the bank, except as far as regarded the notes 
in the hands of their agents, which were to the extent of 
about 5000/. The defendants had always been the 
London correspondents of the Stockton bank ; and the 
agreement upon which they became so was that their 
balance and engagement should be always kept covered, 
and towards this purpose securities had beeft lodged 
and were remaining in their hands at Uie time that 
Watson arrived at Stockton^ and the same securities still 
remain in their hands. Lumley received a letter, at 
Stmderlajidj from Sikes and Co., on Friday the 21st, 
stating that the balance was considerably against the 
house of Wilkinson and Co., and requiring an immediate 
remittance or security; which Lumley answered by 
return of post, promising an early compliance. No 
apprehension of legal process was entertained by any 
one of the partners. Watson did not state in terms to 
Snowdon what he had come down for, nor did he, in 
Snawdon^s presence, make any definite offer of assistance ; 
but he gave Snotvdon most unequivocally to understand, 
on the Saturday, that he would supply the house of 
Wilkifison and Co. with Bank of England paper; and 
Snotwdon would not have given up die bills, notes, &&, 
if he had not expected Watson to supply them with, at 
least, the same amount in Bank of England notes. He 

gave 
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gave up those securities completely from such an e3t- 18 17* 
pectation, collected from what Watson had said, and not — — 

Smrsox 

for the purpose of reducing the balance, nor for the against 
purpose of meeting any bills due at Sikes and Co., but 
for the sake of aid at home. Lundey also delivered up 
the Sunderland and Newcastle notes, &c., under a full 
expectation of JVatson^s giving value for them in Bank 
of England notes, and supporting the house of Wilkinson 
and Co., and under uu other impression. Wilkinsonf 
however, allowed Watson to take away the securities, in 
order to reduce the balance against the house of WiU 
Jcinson and Co. : he did not act under an expectation of 
future assistance to be rendered by Sikes and Co. He 
would not have given up the bills and notes, nor have 
allowed Watson to take away the money, if he had had 
any idea at the time that it would have given them an 
undue preference. Wilkinson^ however, believed at the 
time that the house was insolvent, and had been so for 
years, and had no doubt but that it must be ruined if it 
did not get assistance from Sikes and Co. Wilkinson 
had no contemplation of committing an act of bank- 
ruptcy on the 22d of July : the first time the house 
determined to do so was on the 27th. Snowdon also 
knew that the house was insolvent as far as regarded 
the joint concern on the Saturday morning, and that it 
was impossible for them to go on without the assistance 
o{ Sikes and Co. He had no contemplation of an act of 
bankruptcy on the Saturday^ after what Watson had led 
him to expect; but on the Sunday morning, when he 
found they could get nothing from Watson^ he knew 
that the mevitable consequence must be the ruin of their 
house ; and, therefore, he recommended that they should 
close the doors, and commit an act of bankruptcy. 

X 3 Lumley 
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1817« iMndey also knew that the bouse was insolvent, and 
' must go down without the assistance of Sikes and Co. : 

againtt he had no expectation on the Saturday of their com- 
mitting an act of bankruptcy. 

Sikes and Co. continued to accept for Wilkinson and 
Co. during the day of the 20tb July. On the 18th, 
Wilkinson and Co. had drawn the draft for 806?/. 2s. 6(f., 
mentioned in Sikes and Co.'s letter. This draft was 
presented for acceptance at Sikea and Co.*s on the SOth, 
and in due course the acceptance or dishonour would not 
be notified till the 21st, on which day Sikes and Co. 
informed Wilkinson and Co. of the dishonour by the 
letter above set out. The returned bills of Maixbray 
and Co. had been remitted to Sikes and Co. in order to 
meet this bill. Sikes and Co. did not accept for WiU 
Jcinson and Co. on or after the 22d oi July. 

The questions for the opinion of the Court were, 
Whether the petitioning creditor's debt and tlie act of 
bankruptcy were sufficient to entitle the plaintifGs to 
maintain this action ; and if so. Whether the plaintiffs 
were entided to recover in respect of any of the bills, 
notes^ cash, or securities delivered, transferred, or re- 
mitted by the bankrupts to the defendants on the 22d 
and 23d of July^ and in respect of which of these they 
were enUded to recover. According to the decision of 
the Court upon these points the verdict is to stand, and 
the amount of the damages to be setded by reference, 
or a nonsuit to be entered. 

These questions were argued at the bar, on a former 
day in this term, by Wilkinson for the plaintiffs, and 
WaUon for the defendants. 
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For the plaintiffi it was argued^ 1st, that the assign* 181 7. 
ment by WiUcimon and his partners to Jackson and 



Wetherdl was an act of bankruptcy. That this would agamat 
have been so if the trustees had not assented to the 
deed ; i fortiori where they did assent An assignment 
of all a man's e£&ct% provided that it shall be void if 
the trustees shall think fit (a), or if all the creditors 
shall not ^cecute (6), amounts to an act of bankruptcy 
notwithstanding such a praviso ; for in the mean time 
the assignment is operative. So, if a man convey all 
his stock to indemnify his surety, with a proviso to be 
void in case of payment; although the surety be not 
privy to the assignment, this is an act of bankruptcy, {c) 
And if a creditor assent to it, the deed shall bind him, 
though it be adverse to his interest ; much more where 
k is for his interest {d) That it might be admitted, that 
if an act of bankruptcy be concerted between the bank- 
rupt and petitioning creditor, this will vitiate the trans- 
action (e); but that no such concert existed on the 
present occasion appeared from this, that the assign- 
ment was not a premeditated act on the part of the 
bankrupts; for it was only explained to them, at the 
time they executed, what its efiect would be ; and al- 
thou^ without such esqdanation the law would have 
presumed that they knew its effect, because it is a maxim, 
that every man must be taken to know the consequences 
of his own act, yet this would not prevent the assign- 

(a) Tappenden ▼. Burge$$^ 4 Sast, 25a 
(0 Backv. Gooch,4Ccmp, N.P. C.252. 

(c) Hatsels tr. tStm/Mon, J)ougL 89. d. 

(d) Butler T. Rhodet, 1 Esp. N. P. C. 236. 

(e) Bamford ▼. Baron^ 2 T. i2« 594. 

X 4 ment 
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1817. ment from operating as an act of bankruptcy (a), pro« 
"— — " vided it were not made in concert with the creditor 

SxHrsoir 

t^ainst who would Set it up. Also, the circumstance of the 
docket haying been struck upon an affidavit made 
before the bankruptcy would not vitiate the proceeding, 
because the commission having been sealed after, the 
whole was thereby made good. (J) 2dly, That the 
notes procured by Grej/ were sufficient to constitute a 
good petitioning creditor's debt. For, by stat. 7 G* !• 
c. 31., persons taking bills payable at a future day are 
enabled to prove under the commission ; but by sect. S. 
not to become petitioning creditors. But this capacity 
is extended to them by stat 5 G. 2. c. SO. s. 22. And in 
Macarty v. Barrow {c), it was considered that notes, 
such as the present, were debtta in prcesenti solvenda in 
futurOj and on that account within the operation of the 
bankrupt acts. Independently, however, of the notes, 
the original debt to Grey subsisted, for the taking of the 
notes did not extinguish it. 3dly, That the plaintiffi 
had a right to recover the amount of the bills and cash 
delivered by Wilkinson to Watson^ and remitted by him 
to the house in London, and also of the bills and cash 
handed over to Watson by Lundey. To both these de- 
liveries the argument applied, that they were either 
handed over in contemplation of bankruptcy, and by 
way of fraudulent preference, or upon an understanding 

(a) Ex parte Oliver^ I Rose, 67. in n. Ex parte Edmonsoth 7 Ves. 304. 
Ex parte Gardner, 1 Ve$. j- Bea, 49. Tappenden y. Burgess, 4 East, 830. 
Jackson y. Irv'tn, 2 Camp, ^. P. C 49. Ex parte Bourtie, 16 Ves* 145. 
Prosser v. Smith, 1 Holt, N. P. C. 442. 

(6) Gordon y. Wilkinson, 8 T, R, 507. Wydoum's case, 14 Ves. 80. 
Ex parte Dufrene, 1 Ves, j-J9ra.51. 

(c) 3 jrUs. 16. 

and 
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and in consideration of future assistance to be afforded 1817* 
to the Stockton house. But if money be paid on a ^ 

■^ ^ ^ ^ SiMrfOK 

promise to do a certain thing at a future day, which is agabut 
not done, money had and received lies for it. {a) That 
the remittances were not made to the London house in 
the ordinary course of dealing appeared from this, that 
JViUnnson, in his letter making the remittances, desires 
them not to accept any more of their drafts. And the 
produce of the bills having come to hand after the act 
of bankruptcy, was money had and received to the use 
of the assignees, and could not be set off by the de- 
fendants in their account with the bankrupts. 

For the defendants it was argued, that the assignment 
having been made, as stated in the case, merely for the 
purpose of constituting an act of bankruptcy, was void ; 
that to make it amount to an act of bankruptcy, there 
must be a fraudulent intent (b) to delay creditors. That 
here no such intent was imputable to the assignment ; 
and afler execution it was lefl with the attorney of the 
bankrupts, as if in the nature of an escrow. 2dly, That 
the petitioning creditor's debt was contrived in concert 
with Raisbeck the agent of the bankrupts, and consisting 
of bills payable on demand, was in law no debt before 
demand made ; yet the taking of the bills by the pe- 
titioning creditor extinguished the original debt due to 
bim. (c) Sdly, That the action was misconceived. No 
part of the property delivered over to the defendants 
could be considered as money l^^d and received to the 
use of the assignees ; for, as to that portion which was 

(a) Dutch tr. Warren, 2 Burr. 1011. S. C» 1 SUr, 406. 

(6) Ihaton V, Morrison, 17 Vies. 193. 

(c) 3 & 4 Ann, c. 9. Keardake ▼• Morgan, 5 T. JR. 513. 
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18] ?• delivered in consideration of assistance to be a£brded to 
^ the Stockton house, the consideration having failed before 

t^aimt the bankruptcy, tiie right of action vested in the bank- 
rupts ; as to the other portion remitted or delivered by 
Wilkinson^ it was not enough to avoid the delivery of 
goods by a trader, that such delivery is made volun- 
tarily on his part, and is followed by an act of bank- 
ruptcy; there must also be a contemplation of bank* 
ruptcy at the time of the delivery, (a) 

Cur. adv. xndt. 

Lord Ellenborgugh C. J. on this day delivered 
the judgment of the Court* This was an action for 
money had and received to the use of the plaintifl& as as- 
signees of the estate and effects of WilMnson^ Snawdon^ 
and Lumley^ and it was brought in respect of three 
parcels of bills and cash handed over by Wilkinson^ one 
of the bankrupts, to Watson^ one of the defendants, and 
of two other parcels of bills and cash received by 
Watson from Jjumley^ another of the bankrupts. These 
transactions occurred on the 22d and 23d JtA^ 1815; 
and the foundation of the plaintiffs' claim was, that 
what was handed over by Wilkinson was so handed 
over by him in contemplation of bankruptcy, and with 
a view to give an undue preference to the defendants; 
and that what was received from iMirdey was obtained 
from him on the ground that the defendants should 
make an equivalent advance to the bankrupts, and that 
as they made no such advance^ they were bound to 
return the property so obtained. On the part of the 
defendants it was insisted, that there was no valid act of 

(a) Uartthom y* Slodden, 2 Sot. ^ PuU, 580. per Lord Jfvanley. 

bank- 
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bankruptcy to support the commission; that there was 181 ?• 
no sufficient petitioning creditor's debt ; that the receipts ^IZIL 
from WiUcinson and Lumley were valid and unimpeach- f^ 
able; and if not, that the plaintiffs could not recover in 
this form of action, which was for money had and re- 
ceived to the use of the plaintifis as assignees. There 
are, therefore, five questions : 1st, Whether there was 
a sufficient act of bankruptcy ? 2dly, Whether there was 
a sufficient petitioning creditor's debt? Sdly, Whether 
the property received from Wilkinson can be recovered 
back ? 4thly, Whether what was received from Lumley 
can be recovered back ? and, 5thly, Whether such pro- 
perty can be so recovered in the present action ? The 
act of bankruptcy was a deed of assignment from Wilkin^ 
son^ SnawdoUf and iMmley^ of 2?th July 1815, conveying 
all their estate and effects to trustees for the benefit of 
their creditors. This deed was not executed until after 
the affidavit to obtain the commission was made and 
dispatched for London i but as the provision in the 
statute which requires such an affidavit is directory 
only, and the commission would be valid without any 
8uch affidavit, {Hill v.Healcj 2 New Sep. 196.) there is 
no objection to the commission upon this ground. The 
chief objection relied upon against the deed was this, 
that it was made for the very purpose of being an act of 
bankruptcy ; and it was insisted that, upon that account, 
it was wholly void; and that if no commission had 
issued, the trustees to whom it imports to convey the 
property could not have insisted upon taking or dis- 
tributing such property. No authority, however, was 
cited to support this doctrine ; and as the trustees were 
not privy to the purpose for which the deed was made, 
we can discover no legal principle by which they would 

have 
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1817* bave been precluded from enforcing it had no com* 
^ mission issued ; and if not, it is not less an act of 

SiHPsoir 

against bankruptcy because it was executed for the very pur- 
pose that it might be one. Commissions are continually 
grounded upon acts which ace done for the very purpose 
that they may be the foundation of a commission ; and 
commissions upon such acts are constantly supported, 
unless it can be shewn that they were concerted with 
the privity of the petitioning creditor. The ground 
upon which a deed assigning all a trader's property is 
an act of bankruptcy is this, that it takes away from him 
all further power of carrying on his trade, and subjects 
all his property to distribution without the safeguards 
and assistances which the bankrupt laws provide ; and 
this ground applies with equal force whatever may be 
the trader's motive for executing the deed. We ar^ 
therefore, of opinion that this deed, though executed for 
the purpose, constituted a valid act of bankruptcy. The 
objection to the petitioning creditor's debt was, that it 
was founded upon notes of the bankrupts payable at 
Stockton upon demand ; and that as no demand for pay- 
ment had been previously made at Stockton^ they could 
not entitle the petitioning creditor to sue out a com- 
mission. The answer to this objection, however, (sup* 
posing it to be otherwise valid, which is by no meani 
admitted,} is this, that those notes were given to the 
petitioning creditor for a prior debt, previously due from 
the bankrupts to him ; that those notes did not extin- 
guish sucli pre-existing debt; and that the pre-existing 
debt, therefore, was sufficient to support the commission. 
This brings us to the third and fourth points upon the 
merits, as to which the facts are these: Wiltinsonf 
Snowdotif and Lumley were bankers at Stoclcton and &»!- 

derland^ 
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derlandy and the defendants were their agents in London. 1817. 
Shortly before the 20th of Jidy 1815 there had been — —— 

SlMFSOX 

considerable failures in the North ; and on that day a agahiii 
draft of Wilkinson and Co. for 8067/. 2s. 6rf., in favour 
of the Receiver- General, was left at the house of the 
defendants for acceptance. On the evening of that 
day, Watson^ one of the defendants, left town for 
Stockton^ where he arrived early on the morning of 
Saturday the 22d. He went to WM'inson% and a little 
after eight in the morning had an interview with 
Wilkinson and Snamdon^ and Raisbeck^ their solicitor. 
He told them the house in town supposed they would 
want some assistance, and had thought it best he should 
come down to render what assistance he could. Wilkin^- 
son said their bank had suffered a considerable run ; that 
there was no chance of its going on without the assist- 
ance of the defendants' house, as it had been under the 
necessity of stopping its payments. (It had, in fact, 
stopped the preceding afternoon.) Raisheck said he 
had that morning advised Snffwdon that if he could not 
meet every demand, they ought to suspend their busi- 
ness, and give no preference to any particular creditor, 
and Watson said that was the best advice. He asked if 
they had committed any act of bankruptcy, and was told 
they had not. He asked what was the amount of their 
deposits, and of the notes they had in circulation, and 
Snawdon told him the deposits were about 20,000/. and 
the circulation about the same sum, but he could not 
speak to the precise sum. Watson said that is a mere 
nothing, and asked him what they had to meet it ; but 
as Snawdon was about to answer, Watson hurried him to 
the bank to bring down to Wilkinson*s what they had, 
making the observation, ^^ You must pay or not in half 

an 
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1817. an hour.'' Srumdofi went, and brought hdxAi London 
' bills, country bills, and cash, to the amount of 3521/. 2;. 

agranuf This he gave to Wilkinsouy and then, by Watson s desire^ 
he returned to tlie bank, as Watson said he might be 
wanted there. Wilkinson then indorsed these bills to 
the defendants, and gave them and the cash to Watson^ 
and Watson returned them to him that he might take 
care of them for him till he returned from Sunderland^ 
for which place Watson soon set off. During WatsonH 
absence, Wilkinson sent to Snawdon for any balance bills 
he might have received from Newcastle or Sunderland, 
and Snowdon sent him them accordingly to the amount 
of 984/. Is, These bills Wilkinson inclosed the same 
day to the defendants in the following letter. 

(Here his Lordship read the letter. See p. 302.) 
Watson proceeded to Sunderland to find Lumley, who 
lived there, and followed him to Newcastle, where they 
met. He told Lumley the house at Stockton had su8« 
pended its payments : it was evident they wanted sup* 
port, and he hoped Lumley would have no objection to 
give him any security he had. Lundey^ accordin^y, 
gave him there, in country bills and notes, 837/* Is* 6d^ 
and afterwards, at Sunderland, in bills, notes, and cash, 
3519/. 165. 11^. Watson then returned to Stockton. 
By Sundays post a letter was received from the defend- 
ants, returning dishonoured bills to the amount of 
5866/. 145. 4d., and advising that they had declined 
accepting the draft before mentioned for 8067/. 25. Gd. 
This letter, with its inclosures, Snowdon sent to Wilkin^ 
son, and Wilkinson handed it over to Watson. About 
one o'clock on the Sunday, Snawdon, Lumley, and Rais^ 
beck met Watson and Wilkinson at WiUcinsoffs house, 
and Snawdon then said he had been in error the day 

before 
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before in stating the amount of the circulation at 1817. 
20,000/. ; he found it about 40,000/. Watson said that ■ 

SiMPtOW 

would make a material alteration, but he would consult againm 



is partners, and write their determination by Tuesdai/s 
post When Watson and Wilkinson were left aloue, 
Watson asked Wilkinson if he wished the concern to go 
en. Wilkinson said, certainly not, as the defendants' 
liouse had long known his sentiments on the subject ; 
but he left the matter entirely to Snaiiky only they were 
to recollect to send bank of England notes by Tuesdaj/s 
post to meet all the circulation, or none* Watson then 
went away with all the bills, notes, and cash before 
mentioned, and the defendants sent nothing in return to 
the Stockton bank. ' It is stated in the case, that no ap- 
prehension of legal process was entertained by any of 
the parties ; that Snamdon and Lumley gave up the pro- 
perty they had, not to reduce the balance between them 
and the defendants, but under a full expectation of 
assistance ; that Wilkinson^ on the contrary, acted under 
no expectation of assistance, but in order to reduce the 
balance ; that he had no idea it would give the defend- 
ants an undue preference ; that none of the parties had 
an act of bankruptcy in contemplation until after these 
transactions ; but that each of them knew the house to 
be insolvent, and that it must go down and be ruined 
without assistance from the defendants. Upon these 
facts it is insisted, on the part of the plaintifis, that they 
are entitled to what was received from Wilkinson, on 
the ground that it was given up by him voluntarily, in 
contemplation of bankruptcy, and in order to give the 
defendants an undue preference ; and that they are en- 
titled to what was obtained from Uumlei), on the ground 
that it was given up by him upon the footing of equiva- 
lent 
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181 7« lent assistance from the defendants, and upon the im« 
plied condition that if that assistance was not given, the 

ogai^Mt property should be returned : and upon both these 
grounds we think the case against the defendants. 
With respect to wh^t was received from Wilkinsorh it is 
stated, indeed, that he had no idea of giving an undue 
preference, and that he had no contemplation at that 
time of any act of bankruptcy ; but every man must be 
considered as contemplating and intending the necessary 
consequences of his own acts, and without assistance 
from the defendants, he knew ruin to be inevitable. 
Bankruptcy was one of the natural consequences or con- 
comitants of such ruin ; and in case of bankruptcy, these 
receipts from Wilkinson would of necessity give the de- 
fendants an undue preference. Wilkinson had no hope 
of assistance at the time : he does not ask it ; in his letter 
of the 22d, on the contrary, he distinctly forbids the 
defendants to accept any more of their drafts ; and he 
again deprecates it in his private conversation with 
Watson on the 23d Jtdy, His sole view, therefore, 
must have been to give the defendants a preference 
when he knew himself insolvent, and when ruin and 
bankruptcy were staring him in the face. And can 
there be a doubt that this preference was voluntarily 
given ? He had no apprehension of legal process ; and 
when Watson is away, and he gets 9S4/. Is^ of which 
Watson knew nothing, he, without Watson^s knowledge, 
and without waiting for his return, remits it by the post 
to the defendants; and in the other two instances of 
the bills, &c. brought from the bank by Snamdonj and 
of the bills returned from London^ there is not a single 
word of pressure from Watson i he does not even ask for 
them ; but they are freely and voluntarily handed over 

by 
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by Wilkinson. With respect to what was recaved 1817. 
from Wilkinson^ therefore, we think ourselves bound to — — 

... SlMFSOK 

(say that it was given up by him voluntarily, in contem- agnwut 
plation of bankruptcy, and in order to give a preference 
As to what was received from Lundey^ it was obtained 
from him upon the representation from Watson that the 
Stockton house wanted support, and upon the &ith that 
that support would be given. Watsoris conduct at the 
time plainly and unequivocally held out that expectation, 
and, but for that expectation, Lumley would not have 
parted with the property. It was in the nature, there- 
fore, of an appropriated payment, to be applied by the 
defendants to the enabling them to give the necessary 
support, and to be returned to the bankrupts if that 
support was not given. The condition that it should 
be returned if support were not given, though not ex- 
pressed, was plainly implied in the transaction. Wat^m 
must have known that it was delivered up upon that 
footing ; and he must be considered as having taken it 
upon those terms. To allow the defendants to keep it, 
without having furnished any of the assistance for which 
it was given, would be to reward them to the prejudice 
of the other creditors for their breach of faith, and 
would be to give them what Watson knew from Snamdon 
was not intended to be given to any one, viz. a prefer- 
ence over the other creditors. We are, therefore, of 
opinion, that what was received from Lumley cannot be 
retained by the defendants. And this brings us to the 
last question. Whether the plaintiffs can recover in this 
form of action, which is for money had and received to 
the use of the assignees? With respect to what the 
defendants originally received in bills, upon which they 
have received money since the bankruptcy, there can 
VoL-VJ. f be 



SiKXS. 



818 CASES IN EASTER TERM 

181 ?• be no doubt but that this is a proper form of action; 
""""" so that the objection only applies to what was received 
against in mouey before the bankruptcy. And, as to what was 
received in money from Wilkinson before the bank- 
ruptcy, it does not seem that there can be any difficulty ; 
for as the defendants would have been entitled to hold 
that money against ' Wilkinson^ Snaaodon^ and Lumlet/y 
had there been no bankruptcy, it cannot be predicated 
of that money that it was ever received by the defend- 
ants to the use of the bankrupts, and it was not till the 
bankruptcy occurred that the defendants were account- 
able for it to any body. The assignees were then the 
persons to whom the defendants were accountable, and, 
at the moment of the bankruptcy, it became (in the hands 
of the defendants) money had and received by them to 
the use of the assignees. In Singleton v. Butler , 2 Bos. 4* 
Pul. 283., the assignees recovered back money paid by 
way of undue preference before the bankruptcy, in an 
action for money had and received; the action mast 
have been for money had and received to the use of the 
assignees, and no objection was taken to the form of 
action. With regard to what was received in cash from 
Lumley^ there may be more difficulty, because, as that 
was paid to buy assistance, it became money had and 
received to the use of the bankrupts when that assist- 
ance was withheld, and they might have sued for it had 
no bankruptcy occurred ; but as it does not appear that 
the defendants parted with that money before the bank- 
ruptcy, and as it was their duty to have kept it un- 
touched, we are of opinion that this also may be 
recovered in this form of action against the defendants, 
as money which, at the moment of the bankruptcy, re- 
mained and was in their hands, for the use of the 

assignees. 
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assignees. The consequence is^ that the plaintifis are . I817. 
entitled to recover in respect of all the property in ""— — 
question, and the verdict which has been given for agauut 
them ought to stand ; but, as it has not been ascertained 
what money has been actually realised upon the bills 
the defendants received, the quantum of damages is, 
according to the agreement of the parties, to be settled 
by reference. 

Judgment for the plaintiffs. 



The King against The Inhabitants of Austrey. Monday, 

3fay 19th. 

THE court of quarter sessions for the county of A pariah cer- 

X ttficftte under 

Leicester confirmed an order for the removal of the respective 

hands of two 

John Smithy his wife and children, from St. Margarets, churchwardens 
Leicester J to Austrey, subject to the opinion of this Court seer, but haWng 

. 1 /• 11 . only two seals, 

upon the following case : — one being op- 

The respondents* primd/acie case, by the birth of the J^^ oHh^ 

pauper in Austrey, was admitted. In answer, the ap- ^j^'heid*'^^*'' 

pellants put in a certificate, granted to William Smith, »ufficient 

Where th6 

from the parish of Appleby, in the year 1 768, of which parish was in 

two counties, 
the following is a copy : — an allowance by 

" Derbyshire (to wit). We, Joseph Saddington, one county 
James Parker, and John Bcndey, churchwardens and * *" *^*°^ 
overseers of the parish of Appleby, in the county of 
Leicester and Derby aforesaid, do hereby own and ac- 
knowledge William Smith, and his wife Phillis, to be 
inhabitants legally settled in the parish of Appleby afore- 
said ; in witness whereof we have hereunto set our hands 
and seals, the 4th day of April, in the eighth year of the 

Y 2 reign 
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1817. reign of our sovereign lord George the Third, by the 

"■"■*' enrace of God, &c., and in the year of our Lord 1768. 

cgainit ^ Joseph Saddinston, 1 i , i / \ 

Tiw Inhabit. '^ J- churchwaroens, (l. &) 

ants of ** James Parker^ J 

<< John Bcndey, overseer, (l. s.) 

•* Witness, 
•* Joseph Baker. 
" James Tavener. 
** Joseph Croshaw. 

^ The certificate is under the hands of Saddington, 
Parker, and Bcndey ; but there are only two seals, one 
opposite to the names of Saddington and Parker, styled 
churchwardens, the other opposite the name of Bcndey, 
styled overseer. The certificate is allowed by two 
justices of Derbyshire. The parish of Appleby is situate 
partly in the county of Derby, and partly in the 
county of Leicester. After giving the certificate in 
evidence, the appellants called the pauper's brother, who 
proved that his father's name was William Smithy and 
that his father, while he resided in Austrey, received 
rent for eight or nine acres of land, and three houses 
in that part of Appleby which lies in the county of 
Derby. The father had been dead thirty years." 

This case was argued on a former day in this term, by 
Beauclerk and Phillipps in support of the order of ses- 
sions, and by G. W. Marriott and Dwarries contra. 
Two points were made ; first, that the parish granting 
the certificate, being situate in two counties, the allow- 
ance of it by the justices of one county was insufficient; 
for the certificate binds the whole parish, and, by the 
statute regulating the granting of certificates {a), it is 

(n) 8 & 9 fF. 3. c. 3a 

required 



fN THE TlfTT-fiBVENTR YSAR OF GEORGE III. S8| 

reqaired that every such certificate should be allowed 1817. 
and subscribed by two justices of the county wherein _. 
the paridi certifying lies. The Court, however, dis* mgainsi 

Xbfl I nhab i t * 

posed of ttiis point upon the argument, intimating an •nti of 
opinion that the allowance of a certificate by the jusdoes 
was not, like the removal of a pauper, strictly an act of 
Jurisdiction, although the justices bad a discretionary 
power to refuse or allow a certificate ; yet the allowance 
was merely a voucher that credence was due to the ac- 
knowledgment of the churchwardens and overseers that 
the pauper was a settled inhabitant of their parish. 
That for this purpose the justices of either county might 
be supposed to have a competent knowledge of the 
parties, although one end of the parish might be situate 
in an adjoining county, and, therefore, they might be 
takexk to be within the meaning of the act. Secondly, k 
was objected, that the statute requires that the certificate 
be under the hands and seals of the churchwardens and 
•overseers, or the major part of them, which imports that 
<each must sign and seal with a separate seal. 

On the other hand it was argued, that the statute, in 
fequiring a certificate to be signed and sealed by the 
churchwardens and overseers, could not be supposed to 
•demand a greater formality in the sealing than is re- 
quired in a deed ; yet, in a deed, one seal may serve 
for several parties, (a) In Bract, it is said, ** non multum 
refert utrum proprio vd alieno sigillo sit signaia" And 
in Fitz. Abr. tit. Feffementes etjiiits^ pi. 105., cited Perk* 
tit Deeds, (5.) 134. ** Notwithstanding that it may be 
necessary that a deed be sealed, yet it is not requisite that 
there be for every grantor who is named in the deed a 

(<i) JBaa V. DunsttnilU, 4 T. R. 915. 

Y S severafl 
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1817. several piece of wax, for one piece of wax may serve for 
"~~ all the grantors, &c. who are named within the deed, if 

The KiMO 

agrnnsi every one of them put his seal upon the same piece of 

The Inhabit- , • i • i_ 

anu of wax, or if another do so for them, if the words m the 
deed imply so much ; viz* if it be said in the deed, ^ in 
ctffus testimonium sigilla nostra apposuimus^ or words to 
the same effect." Now this is the present case, for it is 
said in the certificate, ^^ We have hereunto set our hands 
and seals; " and, being 30 years old, every presumption 
shall be made in support of it. (a) 

At the conclusion. Lord Ellenborough C. J. observed, 
that it might be as well to look into the cases regarding 
the execution of powers, to see how far. such a sealing 
as this would satisfy a power requiring a sealing by a 
plurality of parties ; that the case might in its bearing 
have a more extensive influence than the mere decision 
of the point in question, and might perhaps not be 
found to be governed by the analogy to deeds. 

Ciir, adv. vult. 

. Lord Ellenborough C.J. now delivered the judg- 
ment of the Court. 

In this case, an order of two justices for the removal 
of John Smith, Elizabeth his wife, and their five children, 
from the parish of St* Margaret, in the borough of 
Leicester, to the parish or township of Austrey, in the 
county of Warmck, was confirmed by the order of the 
general quarter sessions of the peace for the county of 
Leicester, subject to the opinion of the Court upon a 
special case. The question now remaining for the 
opinion of the Court, arose upon a certificate duly at- 

(a) Hex Y, Farringdm, 2 T* JR, 466. 

tested 
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tested and allowed by two justices, granted to fVm* 1817* 
Smithy purporting to be the certificate of Joseph Sad" _^ 
dingtorij James Parker^ and John Bondevy churchwardens agamu 
and overseers of the poor of the parish of Appleby^ own- ants of 
ing and acknowledging William Smith and his wife Phillis 
to be inhabitants legally settled in the parish of Appleby 
aforesaid. In witness whereof (the certificate stated), 
' we have hereunto set our hands and seals the 4th day 
of April 1768. This certificate, the case states, is under 
the hands x){ Saddington^ Parker^ and Bawley s but there 
are only two seals, one opposite the names of Sadditigion 
and Parker^ styled churchwardens, and the other oppo- 
site the name of Bowley, styled overseer. And the 
question now remaining to be decided is. Whether this 
is a good certificate within the stat. 8 & 9 ^. S. c. SO., 
so as to prevent William Smith from gaining a settlement 
in the parish of Audrey^ whilst he resided there under 
that certificate, and where his son, the pauper, John 
Smith was, during that time, born. If it was not a good 
certificate within that statute, the order of sessions must 
be confirmed. The certificate required by the first sec- 
tion of that statute, is a certificate under the hands and 
seals of the churchwardens and overseers of the poor, 
or the major part of them ; or under the hands and seals 
of th^ overseers of the poor, where there are no church- 
wardens. The certificate in question being a certificate 
by the two churchwardens and by one only of the over- 
seers of the poor, and under two seals only, it was ob- 
jected, that this is not a certificate under the hands and 
seals of the churchwardens and overseers of the poor, 
or the major part of them, within the meaning of the 
abote statute. In answer to this objection, it was con- 
tended, that if several persons seal and deliver an 

Y 4 instru- 
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18 17. lostrumeni in writing, by putting their several seab 



The KafQ 



upon one and the same piece of wax or wafisr that is put 
upon the instrument, or usinsr the same as their sereral 
9mm €i seals, and delivering the instrument as their respective 
deeds, that the seal becomes the several seal of each, and 
that the instrument becomes the deed of all ; and thai 
this reasoning is applicable to the present case, as shew- 
ing that, in law, the seal opposite the names of the two 
churchwardens is to be considered as the distinct seal 
of each ; and, therefore, that the certificate, testifying 
that the three had, in witness thereof, set their hands 
and seals thereto, and having been allowed by two jus- 
tices, and the certificated persons having been received 
under the same, was to be considered in law as beii^ 
under the bands and scab of the three. In consider- 
ing, however, how far the cases of deeds are appUcable 
to cases like the present, it is to be recollected, that in 
those cases the parties only, by or under whose authority 
those deeds are executed, are bound by them. But 
cases like the present are cases of the execution of a 
power which bind and operate upon other persons at 
their peril, and subject them to indictments as for 
crimes, in case of their disobedience to the power, if it 
be duly executed. In the execution of powers, all the 
circumstances required by tiie creators of the power 
(however unessential, even, and unimportant otherwise,) 
must be observed, and can only be satisfied by a stricUy 
literal and precise performance. See Hawkins v. Kemp^ 
8 £05^, 440. It is also a general principle of law, 
wherever a power is given to any particular persons to 
do any written act in any particular manner, or under 
certain particular circumstances, whether it be to parish 
officers or magistrates, to grant certificates under which, 

if 
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if duly executed, other perfons, especially public officers^ 1817. 
are bound to act, or to grant warrants, or make orders, 
that their authority must appear upon the instrument 



TbeKiM 



IWInhaMu* 

iiself, It must thereby appear that they are the persons MC»«f 
authorised, and that the certificate, warrant, or order, 
was made in the manner and under the circumstances 
required. Otherwise, the certificate, warrant, or order, 
is not obligatory, but Toid. The mere statement that 
the parties in witness hereof have put their hands and 
aeals to such an instrument, does not make it so, unless 
it really have their hands and seals put to it ; nor in the 
execution of a power has it, as it seems to us, their 
hands and seals to it, so as to make it a good execution 
of a power requiring such execution to be under their 
hands and seals, unless it be apparent, upon the instru- 
ment itself, that it has the hand and seal of each put 
to it. The statute is to be construed in a case like this 
according to common parlance and understanding, and 
so as to be a security to persons who are bound to obey 
the powers given by it at their peril, and not to be con^* 
strued according to what nua/ be brought within its 
words by nice legal reasoning, applicable merely to 
deeds, and by whicli construcdon persons bound to 
obey the execution of the power, if it be duly granted, 
cannot ascertain whether it be so or not without delay, 
enquiry, expence, and trouble. In Thaire v. Thaire^ 
Palm. 109. 112., where there was a submission to ar* 
bitration, ^^ so that the award be delivered under their 
hands and seals," it was made a question, whether an 
award sealed, but not signed, was a good award : the 
point argued being, whether the sealing, which was vir- 
tually a signing, was sufficient ; or whether the words of 
the submission should be intended in common parlance, 

an 
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1817* an actual writing of their hands; the Judges of the Com- 
""■""" mon Pleas beinc: at first divided in opinion on that 

The Kuro ^ ^ 

againai Doint. It was finally decided, however, by the whole 

ThelnhabiU T . . 

ants of Court, DOt that a virtual signing would do, but that 
there ought to be an actual signing under their hands. 
So where an act is to be under the hands and seals of 
the three, a mere virtual sealing by any of the three 
appears to us not sufficient, but that it ought to be 
under the actual distinct seal of each of the three, that 
is to say, under a distinct and several sealed impression 
adopted by each of the three. The necessity and im- 
portance of requiring this is more striking still in cases 
of warrants of imprisonment (where they are required 
to be under the hands and seals of two justices of the 
peace), where resistance and death might follow, and 
where the justification or high criminality of the officer, 
or of the party to be apprehended, would depend upon 
the uncertainty, and upon the subsequent establishment 
by extrinsic proof, whether the seal, if one sealed impres- 
sion on the warrant would in any case do, was used so 
as to be considered as in law the seal of both or one. 
The consequence is, that we think the certificate is void, 
and that the order of sessions must be confirmed. 
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1817. 



The King agonist Robert Roper. MT^ditu 



ri^ 



I^HE defendant was convicted at the last London After verdict 
sittings of perjury, in an answer to a bill filed in the mi iiidictiiient 
Court of Exchequer. The indictment set forth the ^^ i^^«- 
exhibiting of the bill in the said Court against the de- ^"^^^ ^ 
fendant by thirteen complainants, then all underwriters ^"^ ^^ ?*■ 

'' '^ chequer, the 

of the city of London (naming them, and among them Court refuted 

to errest the 

Francis Cavendish Aberdein) ; and shewed the matters judgment, on 

the ground 

contained in the said bill (a) as in aud by the said bill that the aniwer 
of complaint of the said complainants (naming them as as an aniwer to 
before), remaining filed as of record in the said Court p£ntiffk!^t 
of Exchequer at Westminsier^ (among other things) more ^JJ^^Ifname 
fully appears. It then averred, that the defendant ex- of one of them, 
hibited and produced his answer to the said bill of the 
said complainants (naming them as before), intituled 
*^ The answer of Robert Boper^ the defendant to the bill 
of complaint of (naming the several complainants, but 
instead of Francis Cavendish Aberdein^ naming him J. C 
Aberdein^*) The indictment then went on to aver, in 
the usual form, the deposing by the defendant, before a 
Baron of the Exchequer, to the contents of the answer, 
and to assign the perjuries thereon. 

On a former day in this term, it was moved in arrest 
of judgment, by reason of the incongruity apparent on 
the indictment, which alleged an answer, intituled an 
answer to a bill filed by J. C. Aberdein to be an answer 
to a bill filed by Francis Cavendish Aberdein / and it was 

(a) See abstract of indictment in note at the end of this case. 

urged, 
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1817. urged, that this answer, like an affidavit wrongly ind- 
tuled, or a plea filed in a wrong name, ought to be 

againti treated as a nullity; and, therefore, was incapable of 
sustaining an assignment of perjury. If the fact were 
so, it might and ought to have been alleged in the in- 
dictment, that Francis Cavendish Aberdein exhibited his 
bill by the name of «7. C Aberdein^ which would have 
explained the apparent incongruity ; but an answer to a 
bill of J, C. Aberdein can never, while unexplained, be 
taken to be an answer to a bill filed by F. C. Aber* 
dein. If a variance in the intituling of an answer were 
allowable in one particular, it might be in a hundred; 
but this would lead to great uncertainty, and, perhaps^ 
to fraud. And the reason given why an affidavit de- 
fectively intituled cannot be read, is, because peijuiy 
cannot be assigned upon it ; and, therefore, not only the 
surnames of the parties, but the Christian names also 
must be truly inserted, otherwise the affidavit is inad- 
missible* (a) So, a rule of court for discharging A 
out of custody, intituled, by mistake, in an action A 
against J3., where the action is against B. and C, is 
nugatory, although the defendant be only charged in 
custody in one cause at the suit of A. (b) All which 
authorities apply with equal force to an answer defect- 
ively intituled. 

Gumey and Andrews shewed cause, and argued, that 
an inference was not properly to be drawn from the 
answer being intituled an answer to a bill exhibited by 
J. C. ^., that it was not an answer to a bill exhibited by 
F. C. A.J because F. C. A. might well have exhibited his 

(a) Form ▼. Diemar, 7 T. jR. 661. {b) fThUe ▼. Jonth 5 Easi, 893. 

bill 
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bill in the name of «/• C. A.; and if it had been so 1817. 
averred, snch an averroont, as it is admitted, woald bate 
been unexceptionable. The allegation that F.C.A. 
exhibited his bill, applied to the person exhibiting it, 
not to the name in which it was exhibited. The iden- 
tity of the party is a material all^ation, and therefore, 
it must be presumed, was proved at the trial. And so 
of the identity of the answer. Whether or not the bill 
was in his own name or in that of «7. C. A*^ being merely 
matter of description not afiecting the identity, required 
no proof; for there was nothing inconsistent with its 
being his bill that it was exhibited in a different Chris- 
tian name. Although a man cannot lawfully have two 
Christian names, yet, it often happens, that in practice 
he varies from his name of baptism. And it would be 
highly dangerous if a defendant, by misintituling his 
answer, were allowed to avoid the penal consequences of 
it, although there should be no doubt of the fact of its 
being an answer to tiie particular bill, and it should ap- 
pear that he has had the full benefit of it as an answer; 
which appears in this cascj by its being averred that the 
answer still remains as of record. 

KnaidifS and Laaxs contra. On the principle which 
governed the decision of GriffUhs v. Wood (a), where it 
was held, that an answer intituled in the name of Ed^ 
ward, the bill being in the name of Edmund, was no 
answer, and incapable of being treated as a ground of 
accusation, this rule must be made absolute. On 
the same principle, where an indictment for forgery 
alleged that the bill purported to be directed to one 

(a) 11 Ves.e% 

«7. Kif^ 
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1817. J.King by the name of J. JStng", the bill being in fact 
■"—^ addressed to J. Ring, judinnent was arrested ; and the 

The Kiira ^ . . i _j 

againti reason given was^ because the indictment was absurd 
and repugnant in itself; for the name of one person 
could not purport to be another, {a) Precision, to a 
reasonable certainty, is of the very essence of all criminal 
proceedings, although it be true, as is remarked by high 
authority (&), that unseemly niceties are to the reproach 
of the law. Therefore, affidavits in answer to a rule for 
an attachment, if not intituled, cannot be read, for the 
party cannot be indicted thereon for perjury (e:); and 
the same doctrine applies to civil proceedings, (d) And 
if a plaintiff declare against Henry Kingy otherwise 
Henry Vaughan Kingj it is ill, for a man cannot be sued 
by two Christian names, {e) As little can it be allowed 
to a man to sue by two Christian names; and yet, if an 
answer )o a bill of i7. C Aberdein be treated as an an- 
swer to a bill of F. C. Aberdein^ it follows, that the 
plaintiff must have two Christian names. It may be 
doubted, therefore, whether such an incongruity could 
have been helped by any averment. 

Lord Ellenborougu C. J. On looking to this in- 
dictment, and considering the argument that has been 
addressed to the Court, I think it must fairly be inferred 
that the defendant's answer was really an answer to the 
bill set forth in the indictment, but was wrongly intituled. 

(a) Readmg'% case, 3 Eatt, P. C 981. {b) 2 Hale's P. C. 193. 

(c) Bevan ▼. Sevan, Z 7. /?. 601. 

(d) Per Lord JTenyon, in Owen ▼. Hurd, 2 T. R. 644. F^res T. 
Diemar, 7 T, JL 661. 

{e) Evans ▼. ITmg, WUles, 554. Moor, 897. Cro. Elix, 897. Cro. 
Jac. 558. 3 Taunt. 504. 

Assuming 
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Assuming this to be so, I am by no means of opinion 181 7. 
that this mistake is fatal. The indictment expressly avers ■"""" 

TheKnro 

that this was exhibited as the defendant's answer to the againu 
particular bill set forth, and the Court will look with 
some degree of astuteness in order to prevent a technical 
objection, arising out of the misintituling ef the answer, 
from defeating the penal effects which properly belong 
to it . As the misintituling of affidavits has been pressed 
upon us as an instance in point, it may not be amiss to 
consider the ground upon which the Court has at 
difierent times manifested an anxiety to enforce the due 
intituling of affidavits. The ground is stated by Mr. 
Justice Dampievj then of counsel in Fores v. Diemar^ 
that in the event of an indictment for perjury, it may 
appear by the affidavit that it was filed in the particular 
cause without the aid of any extrinsic averment Now, 
this imports that, if necessary, it may be supplied by 
extrinsic averment In the present case, without de- 
priving some allegation on the record of its due effect, 
and supposing that some material allegation did not 
receive its competent proof, how is it that any doubt 
remains ? The indictment alleges that several persons, 
and among them Francis Cavendish Aberdein^ preferred 
their bill of complaint in the Court of Exchequer against 
the defendant, which remains filed as of record in the 
said Court. Therefore, altliough strictly speaking it is 
not a record, it is averred that a bill to which Francis 
Cavendish Aberdein is a party remains quasi of record in 
the Court of Exchequer. The indictment then proceeds 
to set forth, that the defendant exhibited and produced 
the answer in writing of him the said defendant, to the 
aforesaid bill of complaint Now, giving this allegation 
its true effect, I must consider the answer as adopting the 

bill 
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.1817* bill of complaint in every particular the same, as if it had 
" ~ set forth the bill verbatim. So fiir then, there is a su£fr- 

The Knra 

ognmst cient identification of the particular bill of complaint, to 
which the defendant's was an answer. But the in- 
dictment goes on to state, that the answer was intituled 
the answer of the defendant to the bill of complaint of 
the several complainants, miscalling the complainant, 
Francis Cavendish Aberdein, by the initials of J. C. Abet' 
dein. The objection, therefore, is reduced to this. 
Whether the intituling of the answer in this way was 
conclusive of the existence of a suit corresponding with 
that title, so as to exclude the admission of all evidence 
to the contrary ? If it were not, then there is a finding, 
and we must take it to be upon sufficient evidence, that 
the suit to which the answer was put in was not a suit 
by parties, corresponding with the tide of the answer. 
And if this finding could not be supported, the con- 
sequence would be, that a defendant would have it in 
his power, by misintituling his answer, to defeat the effect 
of every allegation contained in it. I apprehend, how- 
ever, that the finding is sufficient, that it is his answer 
to the bill in question. The only case which gives rise 
to any difficulty, is that from 1 1 Ves. before the Lord 
Chancellor. In that case the plaintiff treated the an- 
swer as a nullity, by moving for a sequestration as for 
want of an answer, the object of the motion being to 
bind the defendant by the answer then on the file. The 
defendant, however, with another view, treated it also 
as no answer, and desired to be permitted to take it off 
the file, and tendered another; and the Lord Chan* 
cellor acceded to that request. There is, therefore^ 
nothing in the dedsion which at all affects the present 
question ; but because of some cbiier Jicta, which fell 

from 
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from the Lord Chancellor in his judgment, to shew that 1817. 
he could not bind the defendant to his first answer, viz. 

The King 

that it was no answer, and that no accusation could be agamti 
framed upon it, the case is put forward as creating a 
difficulty upon the present occasion. Now, it is ob- 
servable, as it regards that case, that there was nothings 
as far as appears by the report, but the intituling of 
the answer to guide the Court : both parties agreed in 
treating it as no answer, and upon that ground the 
motion was originated. But in this case there b other 
matter to connect the bill and answer; and therefore, 
without interfering even with the dicta which fell from 
the high authority which decided that case, it is enough 
that it is averred upon this record, and so found by the 
jury, that this is the answer to the said bill of complaint 
of the complainants, and among them Francis Cavendish 
Aberdein. It would be pernicious in its consequence 
to allow effect to be given to the defendant's own mis- 
take; and although it might have been difficult, under 
the circumstances stated in the case cited from chancery, 
to deal otherwise with the answer, there is no such dif- 
ficulty in the present case, where, by the aid of other 
evidence, the variance in the intituling of the answer is 
cleared up, and shewn to be a mbuitituling. 

Bayley J. I am entirely of the same opinion. I 
think the decision of this case will not endanger the 
letting loose of indictments from that precision and 
strictness which are generally and properly required; 
nor will it follow, from what passes on this occasion, 
that an indictment for peijury will be satisfied by any 
inconvenient genendi^. On the other hand, the mis- 
chief would be monstrous, if, in a case circumstanced as 

Vol. VI. Z the 
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1817. the present appears on the face of the record, we were 
to hold that judgment ought to be arrested. It is 

againu alWed in the indictment that the defendant put in his 
answer to the bill as therein set forth, and the bill set 
forth is a bill filed by Francis Cavendish Aberdein among 
other complainants, and the record is vouched : ** as in 
and by the said bill of complaint of the said complain- 
ants (naming them) remaining of record in the Court 
of Exchequer at Westminster more fully appears." There- 
fore the indictment expressly vouches the record as the 
medium of proof of the existence of such a bilL I can- 
not agree in the argument, that, because the answer is so 
intituled, it must be taken to be an answer to a bill filed 
by J. C. Aberdein / for when I find it distinctly alleged 
upon the indictment that it was an answer to a bill filed 
by F. C. Aberdein^ which bill is set forth, I cannot say 
that the intituling of the answer excludes the conclusion 
of its being an answer to the particular bill set forth. 
The more natural conclusion seems to be, that the 
defect is in the intituling, and not in the identic of the 
answer. If we look to the consequences which might 
result from a different conclusion, it is obvious that in a 
multiplicity of suits in equity, in which many complain- 
ants join in the same bill, the omitting or varying firom 
any one Christian name, although it might not deprive 
the defendant of the benefit of an answer, would 
exempt him from all possibility of being indicted for 
peijury in that answer; nay more, it might have the 
effect of enabling him to object to any decree being 
made, because there was no answer. The mischief is 
more apparent in a case like the present, where the 
complainants are numerous, if the objection were to 
hold good ; for how easy would it be for a defendant 

to 
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to put in an answer varying in one of the names in a 18 17* 
single letter only, and thereby escape all hazard of an """"■^ 
indictment for perjury. It surely would be a most in- ngamst 
convenient result, that the omission of a single letter, if 
overlooked, although it would not deprive the party of 
the benefit of his answer, should yet exempt him from 
all danger in respect of that answer. In the absence of 
all decisions to that effect, doubtless we ought to pause 
before we came to a judgment likely to be followed with 
such inconvenient consequences. The case from 1 1 Ves. 
is the only decision which presents any difficulty ; but 
when I turn to the report, it seems to me that the Lord 
Chancellor could not, upon the &cts of that case, come 
to any other decision than that which he came to. It is 
true that something like a strong opinion was expressed 
upon the point now in question ; but it may be observed, 
on this part of the judgment, that it was not necessary 
to the decision of the case then before the Court. That 
was an application for a sequestration, on the ground 
that the defendant had failed to put in an answer, — the 
object of it being to bind the defendant by a represent- 
ation made in the answer then put in. The plaintifi^ by 
his application, disclaimed it as an answer ; and if he was 
at liberty to do this, surely it could not be competent to 
him to insist on binding the defendant to it as an answer, 
in order to take advantage of it upon another gpround : 
that would have been to blow hot and cold at the same 
time, and to require the Court to come to an incon- 
sistent conclusion ; — therefore the decision of that case 
does not, as it seems to me, conclude the present. To 
hold in favour of the defendant on the present occasion, 
would lead to mischief; and there is not any necessity 

Z 2 for 
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1817. for so doing on account of the decision quoted from 
Chancery. 



The KiNtt 
against 
Ropier. 



Abbott J. I am also of opinion, that tliere is suffi- 
cient to warrant the Court to pass judgment upon this 
indictment* The indictment commences by alleging^ 
that several persons, and among them Francis Cavendish 
Aberdeinj exhibited their bill of complaint in the Court 
of Exchequer against the defendant, and it sets forth 
the bill; which bill appears to relate to a transaction 
touching the ship VigUantej of which Thomas Qray was 
master: so that the bill is sufficiently designated by 
names and circumstances. The indictment goes on to 
allege, that the defendant appeared in person before one 
of the Barons of the Exchequer, and then and there 
exhibited and produced his answer in writing to the 
aforesaid bill of complaint of the said complainants, 
naming them ; but in setting forth the title of the an- 
swer, it miscalls F. C. Aberdein by the name of i7. C 
Aberdein. The indictment proceeds to charge, that the 
defendant, intending to aggrieve the said complainants, 
naming them correctly, deposed concerning the matters 
contained in the said answer ; and it appears by the terms 
of the answer, as set forth in the indictment, that it relates 
to and purports to be an answer to the matters set forth 
in the said bill. The allegation, therefore, in the in- 
dictment, that the defendant exhibited his answer as an 
answer to the particular bill set forth, is clear and dis- 
tinct; and the indictment vouches the answer as still 
remaining as of record on the files of the Court of 
Exchequer. It is objected, however, that inasmuch as 
the answer, in the intituling of it, varies from the true 
name of one of the complainants in the bill, the Court, 
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notwithstanding its entire agreement with the bill in oil 1817. 
other respects, is bound to pronounce that it is not an 
answer to the particular bill; and, certainly, if by ^'^ 
reason of this variance, the averment that it is an 
answer to the bill were like the averment of an impos- 
sible or repugnant fact, the Court could not give it 
effect. But I see no repugnancy in giving effect to this 
averment, because the answer happens to differ in setting 
out the name of one of the complainants. It is no 
more than addressing a man by a wrong name, which 
may well happen without causing any uncertainty as to 
the identity of the person intended to be addressed. 
Then, do we find by any decision in a court of law, that 
such a variance as this creates a repugnance which can- 
not be surmounted ? — there is not any such case that I 
am aware of in which any such doctrine has been held 
with reference to an indictment for perjury. The ques- 
tion has arisen upon affidaivits made in this court, which 
were wrongly intituled, whether they could be received ;- 
and the Court has pronounced, that if the affidavit does 
not pursue the title of the cause, and a court of equity 
has held the same doctrine with respect to an answer, 
it cannot be treated as such. And the reason assigned 
against the admission of such an answer was, because an 
indictment for perjury would not lie upon it. A better 
reason, as it appears to me, was given in the other case, 
viz. that no indictment could be framed upon it without 
the aid of an extrinsic averment, which the Court ought 
not to put upon the opposite party to make. Undoubt- 
edly it would be difficult to reconcile with our present 
decision all that is stated to have fallen from the Lord 
Chancellor in Griffiths v. Wooi^ unless we understand 
it in the qualified sense above stated. And it is ob- 

Z 3 servable. 
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1817* servable, that the Lord Chancellor remarks, that the 
/ ~ plaintiff must either say that it is an answer and keep it, 

agairut QT that it is not an answer ; which imports that it was not 
so entirely a nullity, as not to be capable, at his option, of 
being dealt with as an answer. It is certainly extremely 
convenient that the title of the answer should correspond 
with the bill, and the same as to affidavits, because then 
the presumption at once arises that they relate to the 
particular cause. But this presumption is not always a 
necessary one, for there may be several suits or actions 
by the same plaintiff against the same defendant; in 
which case, the affidavit or answer must be applied to 
the particular bill or action by other evidence than the 
mere intituling of it, as it would not follow from the 
correspondence of names that the subject-matter of the 
suit was the same. By parity of reason in this case, I 
think the Court is not precluded, by the miscalling of 
a name, from using its understanding to ascertain 
whether it be an answer to the bill in question. 

HoLROYD J. I am entirely of the same opinion ; and 
as the matter has been so fully gone into, I shall have 
but litde to add. In Griffiths v. JVood^ the plaintiff pro- 
ceeded as for want of an answer, by treating it as void, 
and the Lord Chancellor allowed him so to do. The 
answer, therefore, became a nullity by the election of the 
plaintiff; and then the observation of my Lord Chan- 
cellor, that no accusation could be framed upon it, may 
very likely be correct For it might be too much, after 
the plaintiff has chosen to repudiate the answer as being 
no answer, to allow him to charge the defendant with 
the penal consequences of having put in a false answer. 
The question upon the present occasion is, Whether the 

averment 



Note* — Tbe indictment set forth that the complainanto (thirteen in 
Dumber) shewed in their bill of complaint, that a ship, called the 
Vigilante^ sailed from PoHimotOh about the 88th November 1805, with a 
complement of twenty-four men, on a Toyage to the South Sea whale 
fishery, in company with his majesty's ship of war the Lark, then bound 
to the West Indies ; that the VigUante, about May 1806, captured a 
Spanish brigantine, and that Thomas Gray, the captain of the Vigiimnte, 
put six hands oh board the brigantine, none of whom ever returned to the 
Vigilante, and took five Spanish able seamen and two boys prisoners of war 
on board the Vigilante i and that in or before August 1806, a mutiny took 
place on board the VigUante, the Spanish prisoners having released them- 
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averment in the indictment, that the defendant exhibited 1817. 
his answer to the bill of complaint of Francis Cavendish — ^ 

'^ The KiKO 

jiberdeinj and the other complainants, was established ^tiinst 

both in fact And in law. It is objected, that the fact 

could not be established by legal proof that this was an 

answer to the bill set forth. But it must be recollected 

that an answer in Chancery is not properly a record ; and 

I see no incongruity in shewing aliunde^ although an 

answer in the intituling of it varies in the Christian name 

of one of the plaintiffs who filed the bill, that it is really 

an answer to the particular bill. If process be taken out 

against a defendant by a wrong Christian name, and 

he appear by his right name, the plaintiff may vary from 

the process and declare against him by the name in 

which he appears, stating that he was arrested or served 

with process by the other {a) ; which shews, that though 

a writ be in a wrong name, it may be treated as a writ 

against the right person. So in the case at bar, although 

the answer be intituled as an answer to a bill filed by 

J. C Aberdeiny nevertheless it may be shewn to be an 

answer to a bill filed by Francis Cavendish Jberdein* 

Rule discharged. 

(a) See Murray t. Hubbart, 1 Bos. ^ P. 645. 
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1 8 1 ?• lelvet and killed the chief iiiate» and put the captain and crew in confine- 

■ ment, and then carried the Vigiiante to some Spanith or enemy's port. 

The King where she was sold for the benefit of the Spanith prisoners, and totally lost 

againsi i^ (^e defendant; that in or about July, Augutt, or September 1807, the 

defendant, knowing the premises, caused five policies of assurance to be 
effected on the FigUanie at and from the southern whale and seal fishery, 
during her stay, and fishing, to London, &c. ; that the ship, stores, and 
outfit, were valued in the policy at 84001., and that complainants under- 
wrote the same ; that the defendant, through the medium of his brokers, 
represented to complainants, before they underwrote the policies, that the 
VigUanie was in safety at the Gallipagos islands in the latter end of Jufy 
1806, but no letter was produced to them concerning her safety or situ- 
ation in July 1806, or previously; that the defendant, and the sevenl 
persons daiming an interest, had received letters and papers relative to the 
matters aforesaid, from which they would appear to be true; and the 
defendant, long before he effected the policies, knew, or had reason to 
believe, the matters aforesaid; and complainants prayed that defendant 
might answer the particulars above stated < setting forth the interrogatory 
part of the bill of complaint.) The indictment then alleged, that defend- 
ant, on the 1 9th December, 59 G. 5., at the parish of Si. Sepulchre, Lon^ 
don, came in his own proper person before Sir (?• Woodf Knt., then being 
one of the barons of the Court of Exchequer, and then and there, before 
the said Sir G» Wood, exhibited and produced the answer in writing of 
Mm, the defendant, to the aforesaid bill of complaint of the said com- 
plainants, intituled *' The answer of Robert Ripper, the defendant, to the 
bill of complaint of A, B., &c., J, C Aberdein, and C 2>., &C., com- 
plainants ;" that defendant, being then and there sworn, &c., did, on his 
corporal oath, concerning the matters contained in the said answer before 
the said Sir G, Wood, then and there swear, that so much thereof as eon- 
cemed his acts he knew to be true, and so much as concerned those of any 
other person he believed to be true. The indictment then went on to 
assign perjury upon that part of the answer in which the defendant denied 
that at or before the time when he effected the said policies he knew, or 
was informed, or had any reason to believe the several matters in the bill 
of complaint mentioned, or that the FigUanie was not in safety the latter 
end of July 1806, &c. 
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Wilson and Others against Woolfryes. j^^lu 

C COVENANT. The plaintifis declare, that heretofore Id oorenimt, 
/ , , , , tb« pkiDtiflb 

and in the lifetime of Jokn Vidler^ by indenture be- deckre, that 
tween the said Vidler and the said Thonuzs Wikon the £]^ by ma- 



dder, Thomas Wilson the younger, and John Masters^ tTdefeSMit, 
(plaintiff) of the one part, and the said defendant of the J^ Jf^*"^*" 
other part, — ^the counterpart of which said indenture, sealed w^interpwt. 
with the seal of the defendant, the plaintiffs now bring fatAum, 
here into Court, — the said Vidler and plainti&did, and oftbeexecatkm 
every of them did demise to the defendant a certain part by defend 
messuage or tenement, &c. ; and the plaintiffi assign for pet^t to him 
breach the nonpayment of rent Plea, that the sup- ^^J^'Jfl^. 

to shew that 
only two of the four lessors executed it ; and defendant having so done, and theraupon a 
nonsuit hating been directed : Held, that the nonsuit was well. 

posed 
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1817* posed indenture in the declaration mentioned is not his 
^"""" deed. 

WiLSOM 

againu At the trial before Lord EUenborough C. J. the plaintiffs 

produced the counterpart, executed by the defendant 
The defendant put in the original lease^ by which it ap- 
peared, that only Vidler and Masters were executing 
parties to the lease; and thereupon it was objected, that 
there was a fatal variance between the proof and declar- 
tion. And upon this objection his Lordship directed a 
nonsuit. 

A rule nisi was obtained to set aside thb nonsuit, on 
two grounds ; first, that it was immaterial upon the pre- 
sent issue whether all the lessors executed the lease: 
for the defendant was estopped by the counterpart. Se- 
condly, that it was not competent to the defendant, upon 
non est factum^ to give the lease in evidence for himself 
the counterpart being the only evidence to shew that it 
was his deed. 

Best Seijt. and Comyn shewed cause (a), and denied 
that the counterpart was the only evidence; on the con- 
trary, they argued, that the lease and counterpart toge- 
ther formed but one deed, which the declaration having 
alleged to be a deed of demise by four parties to the 
deed, the proof ought to correspond with that allegation. 
And upon rum est/actum^ — or, in other words, an issue 
whether the indenture described in the declaration is his 
deed or not, — how can it be incompetent to the defendant 
to shew, by production of the instrument, that it is not 
the indenture described in the declaration ? The doc- 
trine of estoppel does not apply, because the counter- 

(a) SitUogs at SeiyeanU* Inn before Hilary term. 

part 
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part is not the entire deed. The plaintifis have not dealt 1817* 
with it as such : they declare, " that by a certain inden- — — 

J ^ J Wilson 

ture, the counterpart of which indentui-e the plaintiffs bring agmnu 
into Court, and the plea in substance is, that the said in- 
denture (not the counterpart) is not the deed of the De- 
fendant.'' Now, all the parts of an indenture (as here 
the lease and counterpart) make but one deed. *^ If 
the indenture be bipartite, or tripartite, or quadripartite^ 
all the parts of the indenture are but one deed in 
law (a);" and again, ^^ both parts make but one deed 
in law." (4) 

Marryat and Chitty, contrdj argued, that under the 
plea of non est factum^ the question whether the four 
lessors demised was not in issue: if the defendant had 
intended to put that in issue, he should have pleaded 
specially (c) ; for otherwise the plainti£& will be taken 
by surprise ; it being an established rule of pleading in 
covenant, that upon non est factum the only issue is> 
whether it be the deed of the defendant, (d) But sup- 
posing the question were upon the execution by the par- 
ties demising, the defendant is estopped from averring the 
contrary by the recital in the counterpart, which the 
defendant has executed, that they all demised. For it 
is a rule establbhed by many authorities (^), that a 
party is estopped from averring against a &ct recited in 
his own deed. Besides, if this were otherwise, it is no- 
where alleged in this declaration, that the indenture was 
sealed with the seals of the four lessors : the plaintifik 
only declare, that the four demised. 

fa) Liu, sect. 370. {li) Co, Lit, 230 6. 

(c) Cooker v. CtiiUf 2 Lev. 74. 

{d) Friend ▼. Eastbrook. 2 BU Sep. 1 152. 

(0 SheUei/ v. ITrighi, WtUs. 9. Burlagh t. Slibbs, 5 T. R, 465. 

Lord 
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1817. Lord Ellenborouqh C. J. The allegation is, that 

rr the four demised by indenture^ which imports, that 

offunsi they demised by an operative indenture; and this im- 
plies both a sealing and delivery by the four. The 
word ** indenture '' is nomen coUectivum, a term com- 
prehending all the parts which constitute the entire 
deed. According to the passage cited from Littleton^ 
all the parts form but one deed ; it is not strictly an 
indenture if you omit any of the parts. Now, in the 
case at bar, if nothing appeared to the contrary, we 
might presume from the counterpart, that the de- 
mising part of the indenture was duly executed by 
all the parties named ; but the lease having been pro- 
duced, and the plaintiffi having alleged, that by the 
indenture the four demised, this must, I think, be 
received in its technical sense, whether the indenture 
consist of two or more parts. The question, however, 
is of some nicety, and the Court is desirous that its 
judgments should be unanimous ; for which purpose, it 
may be as well that the case should undergo some fur- 
ther consideraUon : although, I confess, my own mind has 
remained unchanged from the position in which it stood 
at the time of the nonsuit. 

And now, on this day, being the first day of term, 
Lord Ellenbo ROUGH C. J. said, that the case had stood 
over on account of some doubts entertained by Bay^ 
ley J. ; that his Lordship had expressed his opinion at 
the conclusion of the argument, in which Abbott and 
Jfo/rqy^f Justices agreed ; that it was unnecessary to repeat 
that opinion, and that Bayley J. now acquiesced, and, 
consequently, the rule for a new trial must be dis- 
charged. 
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Groome ai^ainst Debenham* Sabirday^ 

^ June Itku 

DEBT. The plaintiff declares, that by indenture, CoTenant by 
iodooture* ro* 

between himself of the first part, Luof his wife of cidng that dif- 
the second part, and the defendant of the third, — recite arben befween 
ing that difierences had arisen between the plaintiff and y, ° if^ ^^ 
hb wife, and that they had raulually agreed to live apart ^J^iJi'S^ii^ 
during the remainder of their lives; and that it had •f^.2*l**^ 
been agreed, that the plaintiff should be paid the annual ^ P«><1> during 

the aeparatioa, 

sum of SO/, out of the personal estate or yearly income the annual ram 

f> . . o^ ^O'* out of 

of his wife, for and towards his maintenance, for so long the pervonal 
during their joint lives as the plaintiff should live apart wife ; and de- 
from his wife, payable quarterly, — the defendant, for the iSf of^thewife, 
considerations therein mentioned, on behalf of the wife^ tl^a^Kr b2' 
and with her privity and consent, testified by her beine* '»ln£f*P^y» 

'^ 'f ^ J JO covenanted to 

party thereto, covenanted with the plaintiff that he would P^y ^ •«»« 

out of the per- 

(in manner above stated) pay out of the personal estate wnai estate of 
or yearly income of the said Lucy 9 SOL And the plaintiff that it was sof- 
avers that he has lived apart, &c« and assigns for breach, by the declaiw 
nonpayment of a year and a quarter's arrears. And [^^ntain^^no 
after several pleas, and replications, and issue thereon, ^|J^|^J^" 
it was found for the plaintiff at the last sittings, ^^^^ 

before Lord EUenboroush C. J. personal estate^ 

^ and the Court 

refused to ar- 
rest the judg* 

And now it was moved by E. Lawes in arrest of judg- meat, 
ment, that the declaration ought to have alleged that the 
wife had a personal estate, out of which the annuity was 
to be paid ; for she could not of her own right have any 
unless the same were secured to her in trust* And he 

cited 
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1817. cited Chase v. Lowering {a\ where the plaintiff having 
r declared on a promise to pay out of the freight of a ship, 

againit judgment was arrested, because it was not averred that 

there was any freight due for the ship, out of which the 

monies were to be paid. 

Lord Ellenborough C. J. The whole deed is 
founded on the basis of there being a personal estate of 
the wife capable of answering the covenant. The deed 
recites, ^^ that it had been agreed that the plaintiff should 
be paid 30/. out of the personal estate of his wife;" it is 
assumed, therefore, that there did exist such an estate. 

Bayley J. In the case cited from Styles^ it was un- 
certain at the time when the deed was executed, whether 
there would be freight or not. Here, the deed assumes 
that there was personal estate. 

Abbott C. J. In the case irom Styles, there was 
nothing to shew that any freight was then due ; here it 
is sufficiently shewn, that at the time of executing the 
deed there was a subsisting income of the wife. If such 
income subsisted at the time, and has ceased since, this 
was matter of defence. In the one case, the promise 
was to pay out of something to become due ; in the 
other, it is to pay out of something then subsisting. 

Rule refused. 

(a) StifUsp 22a 
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Grant against Bryant. 

StUurdayt 

^RANT sued Bryant to judgment in the Common "'^ 

Pleas, and, upon a writ of error into this court, Suyofpro- 
judgment was affirmed. Bryant afterwards obtained a judgmrat ro!' 
rule nisi to stay proceedings, on payment of the sum trii^/tfie 
recovered into court, on the ground that the Plaintiff ^"J^ 'uu^tiff 
bad been outlawed in an action in the Common Pleas, hanng been 

outlawed in 
ScM v« Grant* another action. 



Lawes now shewed cause ; and referred to Van^ 
brynen v. Wilson (a), where^ upon a summary application 
to stay judgment and execution, on the ground that the 
plaintiffs had, since the verdict, become alien enemies, 
the Court refused a rule. Yet, it seems that public 
policy would have required, as well in that case as in the 
present, that the payment of the money to the parties 
should be restrained. But the Court will not interpose 
in the manner prayed, merely on account of a temporary 
disability in the party. 

BarraWf contra^ argued that here^ by the outlawry, the 
crown had a vested interest, which differed this case 
from the case cited. 

Lord Ellenborough C. J. Here the question 
stands on the single fact. Whether there exists a record 
of outlawry. The question, whether or not alien 
enemy, involves or may involve a vast number of con- 
siderations. If the defendant were to pay this money 

(a) 9JBa«/,32]. 

to 
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G&AXT 

agamti 

BllTAMT. 



to the plaintiii^ he might be paying that which the 
crown would be entitled to have paid over again. 

HoLROYD J. Suppose the defendant paid the money 
after he knew of the outlawry, would he not be liable to 
the crown ? The outlawry shews that the money does 
not belong to the plaintiff, but to the crown. 

Rule absolute, on bringing debt and costs into 
court within a week, and on payment of the 
costs of the writ of error. 



June I70u 



Time enlarged 
for beii to sur- 
render their 
prindpel, who 
hed become a 
benkrupty for 
the purpose of 
bis eismin* 
ation. 



Offley and Others against Dickins. (a) 

TITTLEDALE on a former day obtained a rule nisi 
to enlarge the time for bail, to surrender the de- 
fendant until the 26th of Jtdy next, upon an affidavit, 
stating that a commission of bankruptcy, dated the 17th 
of May last, was issued against the defendant, under 
which he was declared a bankrupt ; and the days ap- 
pointed for his surrender to the commissioners were the 
23d and 24th of June instant, and 12th of JUdy next, at 
the George Inn^ Liverpool ; that his bail were about 
to surrender him in their own discharge, in consequence 
of proceedings by latitat having been commenced against 
them, returnable on the 1 Ith ofjune instant; and that it 
would be attended with great expence to the estate of 
the defendant, as well as]inconvenience to him, in making 
out his accounts and a statement of his a£Giirs, for the 
purpose of being enabled to pass his examination under 

(a) From the 9th to this day, the Court was ezdusifely occupied in the 
trial of James Waiton for high treason; for which, see Howelfi SiaU 
Trialt, vol. zzzli. 

his 
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his commission, if he were to be so surrendered to the 181 7* 
King's Bench, and conveyed thence to Liverpool to be offlkt 
examined under his commission* agaiMt 

DlCKIVS 

Parke^ who now shewed cause, admitted that, both in 
this court and the Common Pleas (a), similar applications 
had been granted ; but those, he said, were prior to the 
Stat* 49 G. S. r. 121. s. IS., which authorizes the com- 
missioners to send for the bankrupt in custody in ex- 
ecution by warrant. Also, since that statute, a similar 
decision to the two above quoted has taken place in the 
Court of Exchequer, {b) But that case seems not to have 
been well considered ; for of what use is the statute, if 
upon all occasions the bankrupt is to be at large by leave 
of the Court ? And here the affidavit is defective, in not 
stating that the bankrupt has surrendered to the com- 
mission. But 

Per Curiam. The inconvenience of conveying the 
party down toties qitotieSf to such a distance, for the 
purpose of examination, would be enormous ; and the 
statute was not intended to take away all discretion from 
the Court in this particular. 

Rule absolute, upon payment of the costs of the 
application, and also of the proceedings against 
the bail. 

(a) Maude t. Joweit, 5 East, 145. Giendining ▼. Iiobin§on, 5 Taunt. J2Q. 

(b) Crump v. Taylor, 1 Price, 74. 
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wednetday, The KiNG ogatfist The Inhabitants of 

JuneiSih. ZL- 

WORMINGHALL. 

A hiYiag on C)^ appeal, the quarter sessions quashed an order for 
her 1807, to the removal of Jatnes Price f and Jnn bis wife and 



11th October two children, from the parish of WormingiaUj in the 

SJrKtT* county of Bucks, to the parish o(Iffley, in the county of 

Md^^'to" Oxford : subject to the opinion of this Court on the 

confer • letUe. following case : — 

tnent, although ^ 

the yewr 1808 The pauper was hired, in 1807) at Thame second fair, 

was leap-year. "^ « u 

which is always held on the Tuesday next after old 
Michaelmas-dcnfi and in this year happened on the 13th 
October, to serve Mr. Wright of WorminghaUtjW the 11th 
October following, at the wages of eight guineas and 
6s. 3d. He served Mr. Wright in Worminghall till the 
said 1 1th October 1808, on which day he received his full 
wages, and quitted the service. The year 1808 was 
leap-year. 

The question for the opinion of the Court is. Whether 
this was a sufficient hiring for a year, so as, with the 
said service, to confer a settlement in Worminghall. 

W. E. Taunton, in support of the order of sessions, 
argued, that a year, as it regards the acquiring of a 
settlement, was composed of a period consisting of 365 
days; for which period, in consequence of its being leap- 
year, the pauper had been hired, and had served, and 
thereby gained a settlement in Worminghall ; and he re- 
ferred to Bex V. Ulverstone. (a) 

(a) 7 r. R, 564. 

Lord 



/ . 
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Lord Ellenborough C. J. In those years which 181 ?• 
consist of 366 days, a hiring and service for a year must 
be for that same number of days ; in like manner as agaimt 

, "^ The Inhabii- 

when the year has 365 days, it must have continuance aou of 

J . , , WoEMIirOUALL. 

dunng that number. 

Baylby J* One day was wanting to complete the 
year; for in leap-year, the statute (a) enacts that the 
year shall consist of 366 days, 

HoLROYD J. The statute for regulating the bissextile 
year ordains, that in leap-year the intercalary day with 
the day preceding it shall be accounted as one day. {b) 

Nolan and fVest were to have argued against the order 
of sessions. 

Order of sessions quashed. 

(a) 24 G. 3. c. 23. (6) 21 H. 5. 



The King against The Inhabitants of Foulness. fVednetday, 

June 18th. 

ON appeal, the quarter sessions quashed an order for An apprentice 
. . to A barge^ 

the removal of Daniel Wade^ Marianne his wife, master, who 
and their two children, from the parish of Foulness to Hye nightt in 
the parish of Little Wighorough^ both in the county of pjm, during 

hisaenrioey 
went with his master on a Toyaffe to London, where the master absconded, and nerer re- 
turned during the period of the indentures ; but the apprentice returned in the barge to the 
master's parish, and remained on board two days, when, in consequence of illness, he was, 
by direction of his master's wife, conveyed to the poorhouse, she being unable to acoom- 
niodate him in her own house, but was maintained entirely at her expense, in expectation of 
her husband's return, during three weeks, while be continued there : Held, that the appren- 
tice acquired a settlement by such residence in the roaster's parish. 

A a 2 EsseTf 



FoULKKSS. 
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1817. Essex^ subject to the opinion of this Court on the fol- 

lowing case : — 
against The pauper* Daniel Wade^ on the 1st of October 1806, 

anu of waS| by indenture, bound apprentice as a mariner tor 
three years to James Potter of Foulness^ who was roaster 
of a barge, of which he and Wm. Potter were joint 
owners, and which was navigated by James Potter. The 
pauper, and another apprentice, bound also to James 
Potter^ served on board the barge, and made several 
voyages to London and back to Foulness between the 
1st of October 1806 and the following Christmas. Pre- 
viously to the last voyage, the pauper had slept thirty- 
five nights in Fotdness. The master, James Potter^ 
whilst in London on the last voyage, suddenly quitted 
the vessel, and was never seen by the pauper afterwards, 
nor did he come back to Foulness^ nor was he heard of 
by his >vife at any time during the remainder of the 
three years for which the pauper was bound. The 
pauper returned with his fellow-apprentice in the vessel 
to FoulnesSy and arrived about the 24th oi December 1806. 
After his arrival he continued on board two days, when, 
in consequence of^severe illness, he made application to 
Mrs. Pottery his master's wife, and was by her direction 
conveyed to the poor-house, because she was unable to 
afford him any accommodation in her own house. But 
she maintained him entirely at her own expense, in ex- 
pectation of her husband's return during the three weeks 
he was contmued in the poor-house, and only ceased to 
do so, on account of her own distressed situation, having 
nothing for him to do. He was afterwards supported 
by the parish. After the barge arrived at Foulnessy 
Potter^ the joint owner, as soon as he heard that James 
Potta* had quitted the vessel^ took the direction of the 

vessel, 
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vessel, which remained more than a month at Foulness. 
The other apprentice bound to James Potter continued 
to serve on board the barge ; and the pauper would have 
done the same had he not been incapacitated by illness. 
The Court were of opinion that the pauper, after his 
return to Foulness^ and whilst he was maintained by his 
master's wife, inhabited there under the indenture. 



ISll. 

The Kiiro 
against 
The Inhabit- 
ants of 

FoULMKtt. 



fValfordf in support of the order of sessions, contended 
that the residence in the poor-house was, under the 
circumstances, a residence under the indenture: the 
contract still continued, and might have been enforced 
by the master. It is true, the continuance of the ap- 
prenticeship is notof itself sufficient; the residence, also, 
must be referable to it, which a residence merely on 
account of illness is not. (a) But if the apprentice be 
sent there by order of his master or mistress, and be in 
the reighbourhood, so as to perform any service which 
he may be able and required to do, and be maintained 
at the master's or mistress's expence, these circum- 
stances will doubtless impart to the residence a relation 
to the contract, so as to confer a settlement ; and this 
although the residence be in another parish from that of 
the master, (b) In the present case, had the pauper 
continued on board the barge, or in his master's house, 
incapable from sickness, no question could have been 
made. 



KnoXf contrdy insisted that the indentures were virtually 
discharged. A formal discharge before a magistrate^ or 
cancellation of the indentures, is not necessary : a dis« 



(a) Bex ▼. Bambjf in the Marsh, 7 £ast, 381. 

(b) Bet T. Strmt/hrU^pon-Awmf 1 1 East, 176. 
S. C. 706. 

Aa 3 



Bex ▼. 0uxrles, Burr, 



charge 
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against 
The Inhabit- 
ants of 

"FoVhVMSS, 



charge may be implied from circumstances. Therefore 
it has been laid down, that ^^ where the facts stated are 
such| that upon an action of covenant brought by the 
master against the apprentice, the pauper could plead 
the matter in bar, it seems to be settled, that the in- 
dentures should be considered as cancelled." (a) And 
surely the absconding of the master, in the present 
instance, would have been a good bar to any action 
against the apprentice by his master, founded on the in- 
dentures* 



Lord Ellenborough C. J. I consider that the re- 
sidence of the apprentice in the poor-house, was virtually 
a residence in the master's house, under a continuance of 
the contract. The wife maintains him there out of her 
pittance, until it fails, in expectation of her husband's 
return, and for the purpose of continuing the service 
until his return. 

Bayley J. In Rex v. Harberton^ both parties con- 
sented to the dissolution of the contract. If the ap- 
prentice had sued the master, surely he could not have 
pleaded his own absence in bar to the action. In Bex 
V. Barnby in the Marshy the apprentice was residing at 
a distance from the master, and with his own friends : 
here he was maintained at the master's expence. Why 
was he so maintained, except by reason that the master 
was under a legal obligation as master to maintain him 
in sickness? If the character of apprentice had ceased, 
the wife might have abandoned him, and sent him to his 
own parish. 

Per Curiam^ 

Order confirmed. 



(rt) BeJt T. Harbcfion, I T. JR. liO. per Lord Man^teid, 
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The King against The Inhabitants of Canford fedttadaj^. 

Magna. 

UPON appeal, the quarter sessions for the coun^ B- P- went 
^ about tbirtjr« 

of Dorset quashed an order of two justices for the seven yean ago 
removal of ^. Poulden the younger, his wife and children, houw of t, w. 
from the parish of Canford Magna to the parish of J? ST, a^n^ 
Car/i Mullen^ subject to the opinion of this Court upon ^^^^JJ^J^^* 
the followini; case : — ^* ^'!* ^"K**- 

° ter, who was 

The pauper was born in Cor/e MtiUen in ] 786, and J}^""* '''**» ^^ 

latberk The 

lived with his father till 1803, when he entered into the house was held 

by the father 

Dorset militia, as substitute for a person not belonging under a lease 
to or drawn for either the parish of Cor/e Mullen or minabiron 
that of Canford Magna. He served in the militia eleven j^lr. d^ 
years and a half, and married about nine years ago. SMrei«u2o 
He has done no act to sain a settlement. Richard "t««t^»iwv- 

^ ing a widow> a 

Potdden^ the father of the pauper, sained a settlement "op* ^^ ^^ 

* * *^ said daughter. 

in Caff/brd Magna^ forty years ago, by hiring and The widow and ^ 

, daughter, with 

service. He went, about thirty-nme years ago, to live jz. p., her hm- 
in the house of John White^ in CoffeMtdleni and in the liringlnthe 
course of a year from that time married Whitens daughter, ^^.^aeath 
Ann, who was living with her father. The house was ^^l^^Z. 
held by WhUe, under a lease from Sir James Hannam, ^^ bw death, 

•^ ' ^ about SIX years 

for ninety-nine years, determinable on three lives, one ^» •^^ ^« 

daughter and 

of which is still subsisting. Its yearly value is about B, p. to the 

present time ; 

forty shillings. White died about thirty-six years ago but it did not 
intestate^ leaving a widow, and Thomas and Ann, his tersofadmi- 
only children, surviving. It did not appear that letters Sken ou"r"^ 
of administration of Whitens estate had been taken out. ^fp^ JJd'not 
The widow, and Potdlden the elder, and his wife, were ^f •"«>» ^ 

' dence, acquire 

A a 4 all * settlement in 
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all living in Whiles house art the time of his death, and 
continued to live there afterwards : the widow until her 
decease, about six years ago; and Poulden the elder 
and his wife to the present time^ — they being, after her 
decease, in the sole occupation. The house is one un- 
divided tenement : no rent was ever paid by any one, 
or demanded, except the lord's, or qutt-rent, which has 
been paid by Poulden the elder to the present steward 
ever since he has been steward. Tkomasj the brother- 
m-law of Poulden the elder, lived close by the said bouse. 
About fourteen or fifteen years ago, whilst Poulden 
the elder resided in Corfe Mulleny he received relief 
from Can/brd Magna, The pauper's wife also, while 
her husband was in the militia, received relief at Exeter 
from Canford Magna for several weeks. In August 
1814, the gross sum of 6/. 10^., being sufficient for the 
weekly allowance of the pauper's family until May 1815, 
was remitted by the overseers of Canford Magna to 
Exeter J for the use of the pauper's family, he being then 
in the militia; and a part of that sum was paid weekly 
to the pauper's family at Exeter until May 1815. The 
pauper was discharged from the militia in February 
1815. 



Casberd and Sanies, in support of the order of ses- 
sions, relied on the circumstance of the relief afforded by 
Canford Magna to the pauper's father at Corfe Mullen, 
and to the pauper's family at Exeter, as evidence of a set- 
tlement in the relieving parish (a) ; and they argued that 
the pauper having become emancipated in 1803, when he 
enlisted into the militia, — however the question might 

(a) Roe T. irakefiddf 5 EaH, 535. 



stand 
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stand as to the settlement supposed to be acquired by 
PotddeUf the father, by residing on Whites tenement after 
the decease of the widow, — as that event happened after 
I8OS9 thb question could not affect the pauper's settle- 
ment, (a) But if it could, it might easily be shewn that 
such residence did not confer a settlement, because it was 
not referable to any interest in the house legally vested in 
the father in right of his wife ; for as White died intes- 
tate, and there was no administration, consequendy 
there was no representative of White ; and the possession 
otPoulden the father was no more than that of tenant at 
will (i), although his wife was one of those entitled to 
administration. During the widow's continuance, there 
was not a sole and exclusive possession on his part, and 
since her decease it has not been of sufficient length to 
confer a right (c) ; and if it had been, could not, for the 
reason above stated, affect the pauper's settlement. 



1817. 



The KiMO 
against 
The Inhabit- 
ants of 
Cavfoed 
Maoma. 



P. Williams and Glynrij contra^ argued, that relief is 
only prima facie evidence of a settlement, and that the 
allowance to . the pauper's wife at Exeter^ while he was 
serving in the militia, raised no presumption of that sort, 
because the militia laws provided for tlie reimbursement 
of such allowance out of the county-rate. So that, as 
they were indemnified, it was a matter of indifference to 
the relieving parish. And as to the relief afforded to 
the pauper's father, it being only on one occasion, this 
might well be placed on the same footing as relief given to 
casual poor. Upon the other point, they said, that there 
seemed to be no good reason for limiting the scope of 

(a) Jtex Y, Wdlpole, Burr, S. C, 638. lUx ▼. Sianwix, 5 T. B» 670. 
(6) Bex V. IVidtoorthy, Burr, S, C, 109. 
(c) Bex ▼• Cold Aihton^ Burr, S, €• 444. 

former 
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former decisions^ toaching the acquiring a settlement by 
residing on a man's own property, to cases of sole and 
exclusive possession) provided that all the parties in 
possession were entitled in the same d^ee; or that 
those who were so and did not reside might be supposed 
to have abandoned their rights to the others who did : 
and on this principlei rather than that of sole possession, 
Bex V, Cold Ashton seems to have been decided ; which, 
in circumstances, very closely resembles the present 
case. 

Lord Ellenborough C. J. The presumption raised 
in Bex v. Ccld Ashton was, that the pauper and his wife 
had agreed with the other children for their shares. 
No such presumption has been drawn here ; nor do I 
think the case admits of it There is not any circum- 
stance from which to infer an abandonment by any of 
the parties to the other of their rights. According to 
the facts, there was neither exclusive right nor ex- 
clusive possession. Had there been a sole occupation, 
1 am not prepared to say that it would have been 
enough in the present case, although it may be so in 
the case of a sole next of kin. (a) 

Bayley J. I am entirely of the same opinion. At 
the death of White he left a widow, a son, and daughter. 
No one of these could say that the property was his or 
hers at that time. In order to make it the property of 
one or the other, it was necessary to obtain letters of 
administration. It belonged to the ordinary, according 
to his discretion, to grant administration to all, or two. 



(o) See Rex t. Horslcy, 8 EaUf 405. 



or 
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or one of them. That discretion, however, was never 
exercised* If the case admitted of a different con- 
dusion, it was for the court of quarter sessions to draw 
it; but I see no reason for coming to any conclusion 
different from that which they have drawn. 



1817. 

The Kivo 

agahut 

The iDhabit- 

antsof 

Camfobd . 

Maqita. 



Abbott J. The pauper was emancipated about 
fourteen years ago; therefore his settlement, he not 
having acquired one for himself, must be the settlement 
of his &ther at that time. The question is, whether 
his fether had then acquired a settlement by residing on 
a tenement in Corfe MuUefij which had belonged to his 
wife's father. In order to determine in favour of such a 
aetdement, it must be presumed either that adminis- 
tration was granted to him, or to his wife, or to the 
widow, some or all of them. But are we at liberty to 
make any such presumption ? ^- that is a presumption 
of fact, and not of law. The court of quarter sessions 
are judges both of the fact and law ; and, if the pre- 
sumption were warranted, might and ought to have 
drawn it; but they have not drawn it, and, in my 
opinion, they have done right in this. For the acts and 
conduct of the parties concerned must be taken alto- 
gether, before any presumption is raised upon them : and 
we find from these, so far from a presumption arising that 
the father was settled in Corfe MuUen^ that about four- 
teen or fifteen years ago, the period of his son's emanci- 
pation, he received relief from Can/brd Magnaj being then 
resident in Corfe Mullen. The sessions, therefore, could 
not do otherwise than conclude that at that time the 
pauper's father had not acquired a settlement in Corfe 
Mullen. 



HOLROYD 
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1817. HoLROTD J. I am of the same opinion. Bex y. 

"~7" Cold Ashton was determined on principles which do not 

The KiMo ^ ^ 

against affect the present case. One of the questions there was^ 

The Inhabit- ^ i , . -, 

ants of whether Daniel Harrison^ the fiither, had acquired a 
Maoha. settlement in his own right in Cold AAtonj — and it was 
decided that he had. The view which Denison J. took of 
the case was this : ** The father, Daniel Harrison^ was 
in possession of an estate of hb own for above twenty 
years ; and he was not removable from it on account of 
his property in it, which rendered him irremovable. It 
is not matei;ial how he came into possession ; for twenty 
years' possession will alone give him a settlement 
Twenty years' possession is sufficient either to defend, 
or even to make^ a title in ejectment.'' The ground, 
therefore, of that decision was, that by a twenty years' 
possession as his own, a man acquires such a positive 
right as renders him irremovable from it That prin- 
ciple cannot be applied here, because there has not 
been any sudi possession. It was also observed by 
Wilmot J. in that case, '^ that a twenty years' enjoyment 
and continuance, even upon a possession by wrong, 
gives a legal title upon an ejectment, even against the 
rightful owner; and after such a length of possession, 
one would be inclined to presume as much as is pos- 
sible." The facts here stated are not sufficient to raise 
any presumption, supposing that it were competent to 
this Court to draw any. 

Order confirmed. 



IN THE Fifty-seventh Year op GEORGE III. 361 

1817. 



The King against The Inhabitants of the Wednesday^ 
Hundred of Oswestry. 

A PRESENTMENT at the quarter sessions against ^ hundred 
° nuiy be charged 

the inhabitants of the hundred of Oswes^fy^ in the by prescription 

ft n t i» ••"»• » % • n with the re- 

county of Salopf for not repairing UanyblodweU bridge pimtion of a 

in the said county, was removed, and tried before thi^though 

Prfri J. at the last Herefordshire assizes. The present- by'.'iSIit?**' 

ment stated that there was and still is a certain bridge 7****/° *^°*® °^ 

» legu memory^ 

called UanybloiweU bridge, over a certain river, &c. in ®°® °1?*® 

•^ °^ ' townships par- 

the parish of Lianyblodwellj in the county of Salap^ in the ^ ^ ^« 

, , , hundred was 

king^s highway there, &c. ; and that the said bridge was then annexed 

ruinous, &c. ; and that the inhabitants of the hundred 

of Oswesfty have, from time whereof the memory of man 

is not to the contrary, repaired and amended, and have 

been used to repair and amend the said bridge, and still 

ought to repair, &c. Plea, not guilty. And it was 

found against the defendants, subject to the opinion of 

the Court on the following case : — - 

LLanyUodmeU bridge is situate in the parish of tlie 
same name and hundred of Oswestry f in the county of 
Salcpf and crosses the river Tanah^ being, as described 
in the presentment, the king's common highway leading 
from the town of Oswestfy^ in the county o^Salop^ to the 
village of Uansainifraid^ in the county of Montgomery^ 
The hundred of Oswestry^ at the present day, consists of 
sixty-one townships, of which Abertanah is one. Before 
the time of legal memory, there was a hundred of 
Oswestry^ the local limits of which have always been the 
same with the exception of the township of Abertanah. 

That 
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That township was not part of the hundred until the 
statute 34 & 35 H. 8. c. 26., when it was annexed thereto 
by virtue of the provision of that statute. Previously to 
the passing of the stat. 27 H. 8. c. 26., the hundred of 
Oswestn/f with the exception of the township of Aberta- 
nahy formed part of the marches of Wales^ and was, by 
the eleventh section of that stat, added to the county of 
Salop ; and previously to the passing of the 34 & 35 H. 8. 
c. 26., the township of Abertanah formed part of the 
county of Merioneth ; but was, by the eighty-seventh 
section of that act, annexed to and made parcel of the 
county of Salop. One end of LlanyMod'ooeU bridge 
stands in the township of Uant/blodwellf and the other 
in the township of Abertanah ; both being townships in 
the above-mentioned parish of UanyUodwelL The hun- 
dred of Osnoestrj/f constituted as it is at presoit (except 
the town and liberties of the town), is no firanchise, 
but pays county-rates for bridges in the county, and for 
other purposes, the same as the other hundreds in the 
county. By several orders of the court of quarter ses- 
sions for the county o( Salopf of the 8th April 1684, 9th 
January 1699* 3d May 1707, 15th January 1744, 9th 
January 1770, 3d July 1784, 14th July 1795, 13th Jufy 
1807, 4th October 1808, the hundred of Oswestry was 
ordered to repair the said bridge of Llanyblodwdl ; and 
it appears by such orders, that the said bridge has been^ 
in pursuance thereof, from time to time accordingly 
repaired by the said hundred. At the time of the pre- 
sentment, and from thence to the present period, the 
bridge of Uanyhtodwdlj with 300 feet of the road at 
each end, has been out of repair as stated in the pre- 
sentment. The question for the opinion of the Court 
is, whether the present hundred of Osooeslry is liable. 

If 
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If the Court should be of opinion that it is, the verdict 
to stand ; if otherwise, a verdict to be entered for the 
defendants. 

Corbeitj for the crown, argued, that the present hun- 
dred was liable, and that the inhabitants were properly 
charged with a prescriptive liability. The hundred, it 
appears, existed before the time of legal memory ; and 
in various instances, pervading a period of ISS years, 
has been charged by orders of sessions with the re^ 
pair, and has in obedience thereto repaired. And as 
there is not any pretence for suggesting that any indivi- 
dual within the hundred is liable raiione tenurce^ it fol- 
lows that what has been done is attributable only to a 
prescriptive liability on the hundred. There seems to 
be no reason why an ancient hundred, like this, should 
not be charged by prescription as well as a county. 



1817- 
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W. K TauntoUj contra^ argued, that in order to charge 
a hundred with the reparation of a bridge, the charge 
should be laid specially, and not as here generally, by 
prescription ; and the reason is, because a hundred is 
a limited district, and therefore not liable in the first 
instance to such a burden* And the objection to this 
being done is the stronger in the case at bar, because 
one of the townships of this hundred, viz. the township 
of Aberianahi has become a part of the hundred, and, 
therefore, the unity of the hundred has been broken, 
within the time of legal memory ; so that it is not pos- 
sible that prescription should apply to the inhabitants 
of the hundred as now constituted. Admitting, there- 
fore^ that from the numerous instances of repair stated 
in the case the hundred is chargeable, still the objection 

holds 
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holds that it is not chargeable in the present form. And 
it would be a hardship on the township of Aberianahj 
which contributes to the county-rates, to hold it also 
liable to this particular repair, merely because it was 
annexed at a late period to a hundred which might pos- 
sibly be liable. 



Lord Ellenborouoh C. J. If there be any hard- 
ship, it is one that results from the express provisions 
of the statute ; which not only contains words of annex- 
ation, by which (a) the town of Abertanak is made 
part and parcel of the hundred of Offtjoestry^ but directs 
also that the inhabitants thereof shall do every thing 
with the inhabitants of the hundred, as the same in- 
habitants do or be bound to do. With respect to the 
other objection, I would ask whether the allegation does 
not substantially amount to this : that the hundred of 
Oswestrj/, constituted as it anciently was, from time 
beyond the period of legal memory, had been used and 
ought to repair, and that since the time of Henry the 
Eighth, constituted as it now is, it has been used and 
ought to repair. 

Baylet J. Supposing it had been alleged, that the 
hundred of Oswestry had existed from time immemorial, 
and that it consisted at different periods of different 
districts, and that from time immemorial the hundred had 
been used and ought to repair: would not such a 
presentment have been good ? Now, the presentment in 
question does, as it seems to me, amount to the same 
thing ; and this mode of considering it, shews that there 

(a) 34&35H. 8. c, 26. s. 87« 
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is nothing inconsistent in alleging the existence of a 1817. 

hundred, and its liability from time immemorial, although -^^ „ 

the entirety of the hundred may not have been uniformly «.°*y *?**.. 

preserved. In my opinion, therefore, this presentment is anti of 
sufficient 



Abbott J. The statute leaves nothing to inference 
as to the liability to arise from the annexation ; for it 
enacts expressly, that the inhabitants of the town of 
Abertannad shall do every thing as the inhabitants of 
the hundred of Osncesfry are bound to do. 

HoLROYD J. Although the hundred has varied at 
different times in its component parts, still it may be 
charged as a hundred immemorially. In the case of a 
corporation, if it be alleged that the mayor, aldermen, 
and burgesses have from time immemorial repaired, and 
it should appear that there was a period when the cor- 
poration was not so constituted, this would be bad. In 
such a case, the proper way would be, to allege that the 
corporation had immemorially repaired ; and then, how- 
ever constituted the corporate body may have been at 
different periods, the allegation would be sustained, {a) 

Judgment for the crown. 

(a) The indictment against the corporation of Kingston for the non» 
repair of Kingston Bridge, after stating that the bridge was an ancient 
bridge, and on a public and ancient Iung*s highway, and that part thereof 
was out of repair, proceeded thus: — *' That from time immemorial there 
hath been, and now is in the town of Kingsloj^vpon* Tltames^ in the county 
of Surrey t a certain body politic and corporate of the inhabitants of the 
same town, called and known from time to time by diTers names of incor- 
poration ; and that the said body politic and corporate, for diTers, to wit» 
one hundred years last past, hath been and now is called and known by 
the name of the ' bailiffs and freemen of the town of Kingston- upoU" 
Thames;* and tliat the said body politic and corporate, from time whereof 

Vol. VI. B b the 
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the memory of man is not to the contrary, have repaired and amendcdt and 
have used and been accustomed to repair and amend, and of right ought 
to have repaired and amended, and still of right ought to repair and amend 
the said bridge when and as often as need and occaaion bath bee% or shall 
be or require." 



Thuradayt 
June 19th. 



The affidaviU 
of individual 
jurors to im- 
pugn a verdict 
recorded, on 
the ground that 
it was not given 
"with tlieir as- 
sent, are not 
receivable; but 
the affidavits 
of bystanders 
as to what 
passed within 
their know- 
ledge touching 
the delivery 
of the verdict 
and dissent of 
some of the 
jury at the 
time, are ad- 
missible; and 
if the Court see 
reason to think 
that some of 
the jury may 
not have heard 
what passed at 
the time of de- 
livering the 
▼erdict by the 
foreman, they 
will direct a 
tiew trial, and 
will not, at de- 
lbndant*s re- 
quest, merely 
▼acate the ver- 
dict, in order 
that it may be 
tried by the 
■ame panel, as 
If no trial had 
Iftktii place. 



The Kino against Wooi^iu 

T NFORM ATION by the Attorney General against the 
defendant, for printing and publishing a seditious 
and blasphemous libel. Plea, Not guilty. The issue 
came on for trial before Abbott J«, at the last Jjondon 
sittings^ on Thursday the 5th of June. 

At the sitting of the Court on Friday the 6th oijkme 
(being the first day in full term), Abbott 3. addressed 
the Court to the following effect : — I take the earliest 
opportunity of stating to the Court some drcum* 
stances which occurred at the trial of a case yester- 
day before me at Guildhall. The case to which I 
allude was an information filed by the Attorney General 
against a person of the name ' of Thomas Jonathan 
Woofer^ for a libel. After the case had been gone 
through, the jury retired from the court to consider 
their verdict During their absence, another case was 
called on, and the trial proceeded, and just as the re- 
ply was concluding the door on my left hand was 
opened, in order to admit the jury in Bex v. Woolery 
who returned after considering their verdict; and as 
soon as the reply in the other case was finished^ which 
was done in one or two sentences, the names of the jorors 
in Rex y.^fVooler were called over by the officer of the 
court in the usual ¥ray, and they were asked, according 

to 
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to the ordinary course) whether they had agreed in their 1817* 
verdict, and whether the defaidant was euilty or not — — 

^ 'f The KcMO 

guilty. The foreman answered, tbat the jury found the ^agamu 
defendant guilty ; but three of them were desirous, or had 
desired him on their part, to add something by way of 
explaining their verdict I then interposed, and told 
the jury that I could not receive an opinion or declar* 
ation coming from a part only of the jury ; that the 
verdict must be the verdict of all ; and I asked (speaking, 
as I thought, in a very cUstinct and audible tone of voice), 
whether all the jury had agreed in the verdict they had 
at first pronounced? the foreman answet^, that they 
had. At that time I did not hear any dissent expressed 
by any of them. The situation Was, however, such, all 
the jury not having come into my view from the room 
behind the bench, that it is not altogether impossible 
that some mistake or misapprehension might have taken 
place, and that some of the jury might not have heaid 
distinctly what had been said. The jury having retired, 
and the door by which they entered being closed, I pro- 
ceeded to sum up the other case. When I had con«- 
cluded, it was suggested by a gentleman at the bar, that 
some of the jury in Bex v. Wocier had not concurred, 
and did not intend to concur, in the general verdict 
which had been delivered ; and were desirous that the 
verdict should be recorded with some degree of qualifi- 
cation. I have not the precise words very distinctly 
now in my mind ; but I believe I have stated the sub- 
stance. I was further given to understand that some of 
the jury were present in or near the court. I then said, 
that the verdict of the jury having been recorded after 
that they had been distinctly asked if they had agreed, 
and had replied in the affirmative, it seemed to me, that 

B b 2 sitting 
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1817. sitting in that place, I cx>uld not do anything in the 
^ ,, matter. I do not know whether I made use of the 

The Kino 

against sentiment, but certainly my mind was impressed with 
it, that it would be extremely dangerous if the Judge, 
ader the jury had retired from the bar, and some inter- 
val of time had elapsed, were to receive and act upon 
any communication from them in the then state of the 
proceedings. I thought it was too late for me to inter- 
fere, and therefore was of opinion that the verdict 
must stand as recorded. I wish, however, to take the 
earliest opportunity of stating this occurrence to my 
Lord and my Brothers. 

The learned Judge having concluded, the Court de- 
liberated for some time^ when 

Lord Ellenborough C. J. (addressing himself to the 
Attorney-General), said : The Court cannot, according 
to the authorities and precedents of law, receive an 
affidavit from a juryman upon the subject of the verdict; 
but the reason why he is precluded from making such 
affidavit is, because, under ordinary circumstances, it 
must be intended that the verdict was given with his 
assent. But in order to imply his assent, unquestionably 
it should appear, that he heard what was propounded 
by the foreman on behalf of himself and his fellows: 
and the difficulty which presents itself to my mind is, 
whether there appears in this case a sufficient ground 
upon which the Court can safely rely, to conclude that 
all the jury did hear what was propounded for them, 
and on their behalf, by the foreman. Now, all the jury 
were not at the time within the sight and view of the 
learned Judge, for it seiems that a part were in the room 
behind ; so that we have not, in this case, the ordinary 

means 
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means which exist in other cases, for presuming that 1817. 
every one of the jury must have heard what was pro- """"^ 

The KiNd 

pounded on their behalf by their foreman. If they did a/^msi 
not hear it, they were not furnished with any means of 
contradiction, or signiiying any dissent or qualification, 
and it cannot be considered as the verdict of all, because 
it is only their verdict if propounded by the foreman 
with the assent of all. This circumstance ^ords a 
distinction from all the cases which have usually come 
before the Court, because verdicts are usually given by 
the jury standing together in the view of the Judge, and 
with full opportunity of hearing every thing which is pro- 
pounded by the foreman, and of expressing their dissent, 
if they think fit so to do. If it could be made out satis- 
fiictorily from the position in which the jury stood, their 
proximity to and being in view of the Judge, that all 
heard and none dissented, it would be too much to dis- 
turb the verdict, and certainly the Court would not en- 
tertain a motion of that kind founded upon an affidavit of 
a juryman. But the perfect evidence of all the jury 
having heard, and having the means of dissenting if any 
thing was untruly propounded on their behalf, seems to 
be wanting in this case; and therefore I would sug- 
gest for the consideration of the Court, whether, under 
the uncertainty that exists (and any uncertainty is to be 
avoided, especially in a criminal proceeding), it should 
not be allowed to the defendant to have the advantage 
of a new trial, if he should be disposed to apply for it 

The AUomey^General said, that he apprehended the 
utmost extent to which his Loi'dship intended that the 
defendant should be indulged, was to be permitted to 
lay before the Court grounds for a new trial. The jury 

B b 3 were 
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181 ?• were certainly all called over, and they answered to their 
names. [Lord EUenboroueh C. J. We assume that.1 

The KiHO ** ^ ^ . . 

o^aiMi AH were within hearing at the time, and the Terdict was 
pronounced in such a tone of voice, that it must have 
been heard by all present 

Batl£7 J. I understand the learned Judge wha 
tried the cause entertains a doubt, whether the verdict, 
ultimately pronounced by the foreman, was distinctly 
heard by each and every of the jurors. 

Lord Ellenborough C.J. The want of seeing then> 
fenders it doubtful whether they all heard what passed. 
If the Judge had seen all the jury, it would have aflbrded 
an unquestionable presumption that they all beard what 
took place. 

The Attorney-General. The Court will expeet it to 
be made out satis&ctorily that the jurors did not hear. 

Lord Ellenborough C. J. The Court think they 
are precluded from the means of acquiring that know-^ 
ledge through an affidavit of any of the jurors : if they 
cannot agree in their verdict, they ought to express dissent 
at the time. But if the jurors, at the time when their ver- 
dict was delivered by the foreman, had not the means of 
hearing what was propounded for them^ there is no need 
of their affidavits upon that point. If the verdict had been 
given under such circumstances as ordinarily occur, the 
Court would infer their consciousness of what was pro- 
pounded by their foreman. But tlie danger would be 
infinite from allowing such affidavits to be received ; and 
&is has^ doubdess^ in former times deterred the Court 

from 
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from yklding to such appltcations. I do not know that 1817. 
an application of this kind has erer been made. 



Batley J. The Court, sensible of the difficulty, fdt 
that it was due to my brother Abbott himself^ and to the 
public, that he shouU make this communication. I 
agree entirely with my lord in all the observaUons he 
has made with reference to this case : it is peculiarly 
circumstanced ; for the jury were in such a situation as 
not all to be within view of the judge : he could not see 
them all, nor could they all see him, and as soon as 
decorum would aUow, the communication of dissent was 
made. 

The Attorney General then said, that if the Court, 
under all the circumstances, thought there ought to be a 
new trial, he, standing there as the officer of the crown, 
ought not to resist it 

HoLROYD J. I do not see how the Court could with 
propriety, under the circumstances stated, proceed to 
pass judgment. 

The Attorney General. After the opinion expressed 
by the Court, I shall not hesitate, if the Court does not 
think it improper, to pray that a new trial may be 
granted. 

Lord Ellenborouoh C. J. Mr. Attorney General, 
you act as becomes you. 

The following rule was entered : — 

Bb 4 6th 
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1817. 6th of June, Trinity Term, 57 G. 3. 

Rex V. Wooler. — Upon hearing the report of Sir 
^iiiit Charles Abbott^ Knight, one of the justices of this court, 
It is ordered that the verdict obtained in this prosecution, 
at the sitting of nisi prius holden after the last term in 
and for the city of London, be set aside, and a new trial 
had ; Mr. Attorney Creneral being present here in court 
and consenting. 

By the Court. 

• 

On the following day {Saturday, June 7th) Chitty 
moved that the defendant, who was then a prisoner in 
the King's Bench, might be brought up on a day to be 
appointed, in order to move for a rule to shew cause 
why the entry of the supposed verdict should not be 
cancelled and vacated, and why the rule for a new trial 
should not be discharged ; and he prayed that in case 
the day appointed should not be within the first four 
days, the defendant might be at liberty to move to this 
effect after the four days. 

LfOrd Ellenborough C. J. intimated that in the 
present position c f the business of the Court it was not 
possible to fix a day (a) ; but it was reasonable that the 
defendant should not be prejudiced by the lapse of the 
four days. 

And now on this day {ITiursday, June 19th) the de- 
fendant appeared in Court, and moved in person, that 
the verdict said to have been given against him should 
be erased fix>m the record of the Court, forasmuch as it 

(a) See note to the caie of QffUy ▼. Dickms, anU, p,34S. 

was 
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was in law no verdict, being wanting in that unanimity 181 7« 
which is the essence of and necessary to sustain every 

The ElIiio 

verdict And in order to shew the want oF unanimity, Jfi*""^ 
he tendered the affidavits of two of the jury ; and took 
this distinction as it regards the receiving of affidavits from 
individual jurymen, that where the jury are unanimous at 
the time of the verdict given, an affidavit of any one of the 
jurors cannot be received to alter the verdict; aliter^ where 
the jury do not all agree, and the verdict is by mistake. 
And for this he cited Bex v. Simons (^ ), and also what was 
said by Lord Mansfield C.J. in Rex v. WoodfaU{b\ that 
^* Where there is a doubt upon the judge's report as to 
what passed at the time of bringing in the verdict, then 
the affidavits of jurors or bystanders may be received, 
upon a motion for a new trial." He likewise cited 
Hill V. Smithy Worcester assizes 1809, which, he said, 
afterwards came before this Court, when affidavits of 
some of the jury were received ; but this was con- 
tradicted by Jervis and Puller {amid curia), who were 
of counsel in the cause, and stated that an affidavit from 
one of the jurors was tendered, but not received. He 
then argued upon the former authorities, that affidavits of 
jurymen were admissible in cases where a verdict had 
been recorded in which the whole had not concurred. 
And he relied on the report made by the learned judge 
who tried the cause, as shewing that degree of ambiguity 
which must induce a belief that the verdict was not 
understood, and was not unanimous. 

* 

Abbott J. All I conceived was, that, from the par- 
ticular situation of some of the jury, they might not 

(a) Say, B. 54. 1 JFils, 329. S. C. (6} 5 Burr. 3667. 

exactly 
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181 7. exactly hear wbal passed, and, thinkiag go^ I deeoaed U 
right to itate the drcomstanoe to the Gmrt at the earliest 
opportoiii^. 



TIm Kswo 
WooLm. 



The defendant here proceeded to urge the adiaissioii 
of his affidavits, and in so doing, was allowed to state 
arguendo^ that the affidavit of one of the jurors deposed 
to his having contradicted the verdict at the moment the 
ficnreman delivered it; but that not being in corart hisc^ 
servatioB was not heard by the judge, although it was 
heard by a person m courts and by an officer of the 
court : and that the affidavit of one of these persons, 
which he also tendered, corroborated tlmt of the joiyman, 
for it deposed, that when the question was pot to the 
jury, and in reply thereto the foreman said guihy, the 
deponent heard the said juryman say, ^' No, I do net 
agree ;'' and that he spoke this so loud, that had be 
been in court at the time, the deponent beheved the 
judge must have heard it. 

Lord Ellenborough C* J« Although we have not 
received these affidavits, we have penmtted their con^- 
tents to be discussed, and from any thing that appears^ 
I see no reason to alter the course which has been 
taken. 

Batley J. I think the ruk which has been pro- 
nounced is the only rule which the Court could, under 
the circumstances, have pronounced, had the affidavits 
been receivable. But great dnger would be l&ely to 
follow from receiving affidavits of jurors after tbeiif 
verdict has been recorded. It ought to be done with 
great caution and circumspection. But even if they 

had 
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had been received, the utmost that the Court could 1817* 
have done would be to ii^rant a new trial. The appli- ■""""" 

, '^'^ TIm Kma 

cation to have the verdict erased is a novel one, and, .fv**^***^ 

if granted, would in effect be doing what has ah'eady 

been done. For the granting of a new trial does erase 

the verdict : the form of the mle i% that the verdict be. 

set aside, and a new trial granted. Then the only 

remaining object of such an application would be to 

agitate the question whether that new trial should be 

had by the old or by a new panel. On the principle 

furnished by Bea: v. Perry (a), I have no doubt that 

there ought to be a new panel; for jurors ought to 

come to the trial with minds unUassed, unprejudiced^ 

and, I may add, unprepared, and, so £ur as may be^ 

without any knowledge of the &cts; and are not to 

come together again upon the same question after they 

have already been impannelled upon it; for then they 

cannot come with that free and unprejudiced mind 

which is essential to justice^ and is the duty of the Court 

to provide. The Mayor of Doncaster v. Coe {b) is an* 

other case on which I form my opinion. Two actiona 

were brought by the same plaintiff against several de-^ 

fendants, upon the same right. In both, special juries 

were struck consisting of the same persons. One waa 

tried, and the Court directed the verdict to be set aside^ 

and the cause to abide the event of the trial of the other 

cause ; and they would not allow that the second cause 

should be tried by the same persoils, though a different 

panel, and discharged the jury from it, and dhrected a 

new panel. And it being our duty to take care that the 

(a) 5 T. J?. 453. yid H<nioe&*9 State Triab, ToL ziH. |^. 954. 
{b) 3 Taunt. 104. 

course 
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1817* course of justice is kept pure and even^ I hold to the 
opinion above stated. 

Lord Ellenborough C. J. In no instance that I 
am aware of can it arisp. thnt the same jury should be 
sufiered to re-assemble to consider the same question 
after they have been mixed with the multitude. If the 
Court were to suffer that to be done^ what animad- 
versions might well be made upon it by the enlightened 
part of society I 

The defendant observed that he asked to have the 
verdict erased as being a nullity and improperly re- 
corded, and that he understood the granting a new trial 
was not the same thing as erasing the verdict 

HoLROYD J. A verdict was taken and recorded, and 
it is merely on the ground of its being possible that 
some of the jury might not have heard what passed that 
the Court have granted a new trial. The necessary 
consequence is, that the verdict is set aside. The statute 
for the regulation of juries {a) only directs that the special 
jury, struck in the manner therein mentioned, shall be 
returned for the trial of the issue. There has been a 
trial, but the result is not satisfactory. The Court have 
power over the panel if the justice of the case requires 
it ; and it is not contradictory to the statute to award a 
new panel. That was done in the case of The Mayor 
&f Doncaster v. Coe (6), and it is proper in my opinion 
that it should be done in this case. 

Abbott J. The present application is to erase the 
verdict. Now the Court does not proceed to order any 

(a) 5 G. 2. c. 25. {b) 5 Taunt. 404. 

thing 
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thing to be done without considering the effect of it 181 ?• 
when done, and what is the object of the application. ^— 
If the object of the present application be to have a jagamtt 
new trial, that object is already attained, for the Court 
has pronounced a rule for a new trial ; hut if there be 
an ulterior object, as it has been suggested, that the new 
trial should take place before the same persons by whom 
the former trial was had, then I think the object of the 
application ought not to be granted ; because the Court 
cannot and ought not to direct a new trial before the 
same persons. To direct a new trial before the identical 
twelve persons who constituted the former jury would, 
indeed, be out of its power ; because they were com- 
posed partly of special and partly of common jurymen ; 
and the Court has no process by which it can order the 
same twelve persons to be assembled again to rehear 
the case, and reconsider their verdict. It has been the 
invariable practice with all courts, where a new trial is 
granted, that it should be by a fresh jury. If^ there- 
fore, the object be to have a new trial generally, it is 
already granted ; if it be that the new trial should be 
before the same jury, it is as impossible as it would, 
in my judgment, be improper. It may not be unfit 
that I should take this opportunity of stating what 
my suggestion to the Court originally was. It was 
communicated to me that some mistake had occurred in 
consequence of the jury not having all heard what 
passed. I thought it possible, from the situation of some 
of the jury, that this might be the case; and this led me 
to take the first opportunity of mentioning it to the 
Court. The Court, on consideration, thought it fit 
that a verdict should not be taken, if a doubt could 
fairly be suggested whether all the jury did agree ; and 

upon 
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1817* up<m that the Court was pleased to grant a rule for a 
JTTT" new triaL considering this as the most favourable course 

agaifut for the defendant. One c^reat reason which has weighed 
with me in this proceeding was, to avoid every thing like 
a precedent for the receiving of affidavits from the jury ; 
the mischief of which I feel to be greater than I can 

express. 

Motion refiised. 



The defendant then moved to set dside the rule for 
granting a new trial, offering the affidavits of two by- 
standers. 

Lord EiXENBOROUOH C. J. The affidavits of by- 
standers may be received as to what passes within their 
knowledge. This was, I think, so considered in a case 
Smm Durham {a); but will the effect of these affidavits 
lead to a different conclusion ? 

The affidavits were here allowed to be read, one of 
which stated, in substance, that at the time when the 
verdict was pronounced, the foreman and only two or 
three of the jury were visible to the deponent; that he 
could not see several of the jury, and he believed that 
there were several of the jury who could neither hear 
nor see the judge. The other stated, that when the 
jury came into court, the foreman was asked whether 
they were agreed in their verdict, who answered they 
were; but the deponent heard one of the jury say, 
« we are not agreed," or words to that effect. 

(a) See Vaiic v, Delaval, 1 T. R. 11. (horn ▼. Warlmrton, I -Y. R. 586. 

Lord 
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Lord Ellekborough C. J. I aaa noduDg in these 
affidavits against granting a neir triaL 

The Jttomej^General said, that he did not object to 
a new trial after what had passed* If an improper ver- 
dict had been recorded^ the only way to get rid of it was 
by granting a new trials unless there be error on the 
record. If there be any mistake before the verdict is 
recorded, the jury may be sent back to reconsider it; 
but to use the words of Lord Coke^ after the verdict is 
recorded, the jury cannot retract or alter it If the 
Court see error in fiu:t, they will grant a new trial; and 
so if upon the report of the judge they are not satisfied 
that the jury was agreed. 

Lord Ellenborough C. J. Let there be a X)enire 
facias de ncfoOj and let the defendant be remanded. 



The King against The Justices of Lindsey. Thunday, 

^^ June 19tb. 

AN order of removal from Messingham in Ldncobh" A rale and 
^ - practice of the 

shire to TickhUly in the county of YorJc^ was made court of quarter 
on the 7th of January last. On the 11th, 7VcMf//gave [Tau'aiscsor 
notice that th^ would enter and try the appeal at the o^^WiMdi. 
ensuing sessions at Preston on the 21st. At which ses- JJ^^Jj^' 
sions, the appeal being called on, the respondents ap- jn writing ihaii 

be giTen by 

plied to put off the hearing to the following sessions, on •ppeiUnts to 

lepondentSy 
and that in 
cases of respited appeals tbe like notice is giTen, unless there be any agreement between the 
parties to the contrary, are not applicable to the ease of an appeal ail)oorned to the next ses- 
sions at the instance and for the accommodation of respondents ; and therefore where, an 
appeal havinff been so adjouraed, the justiees dismissed it at i1m next sessions because the 
appellant had not giren notice of his intention to prosecute it at those 8essioiia> the Court 
granted a mandamus to the justices to hear the fame. 

account 
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1817. account of the absence of a material witness; and, ac- 

cordingly, the hearing was adjourned on payment of 

against costs of the day by the respondents. At the following 

Tlie Justices of . , . . j i 7^ 

laNDsxr. sessions (22d April) the parties attended, when the 
respondents objected to the hearing of the appeal, on 
the ground that the appellants had not given any notice 
of their intention to prosecute aud try the appeal at the 
said sessions. For the appellants it was insisted, that 
no such second notice was requisite, more especially as 
the hearing of the appeal had been adjourned at the 
instance of the respondents. The justices, however, 
inclining to the objection, refused to hear the appeal, 
and confirmed the order, without going into the merits. 
A rule nisi was obtained by Balgw/ for a mandamus 
to the justices to receive the appeal. 

Phillippsy who shewed cause, produced an affidavit 
from the clerk of the peace, stating that by the rules 
of the sessions in all cases of appeal, not otherwise di- 
rected by law, ten days' notice in writing is required to 
be given by the appellants to the respondents ; and that in 
cases of respited appeals the like notice is always given, 
unless there is any agreement between the parties to the 
contrary. 

Lord EiXENBOROUGH C. J. The appeal was ad- 
journed at the instance of the respondents, who now 
require notice : but have they not in effect had notice ? 
The object of giving notice is to inform a person of that 
of which he may otherwise remain ignorant ; but a per- 
son cannot be supposed to be ignorant of that which is 
done at his own request, and for his own convenience. 

Bayley 
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Bayley J. The rule and practice of the sessions^ as 1817. 
set forth in the affidavit, do not appear to me to apply to xheKiKo 
this case, but only to the common case of enterinir and n^ntm/ 

, , The Juttices of 

respiting an appeaL In many cases parties enter and Lihdut. 
respite their appeals, in the first instance, as a matter of 
course, not having fully satisfied themselves of all the 
facts of the case. But here the appellants were ready, 
and in a condition to try, and, but for the application of 
the respondents, would have tried their appeal : the re- 
spondents ask that it may stand over to the next sessions, 
and the Court allows it This act of the respondents, 
in desiring to respite the appeal, is in effect an agree-^ 
ment on their part that they will be ready to try at the 
next sessions without notice. 

Per Curiam^ 

Rule absolute. 



Moses against Compton. ^J^soth. 

A CTION on a bill of exchange. Plea, judgment re- Plaintiff miwt 

XJl. lign interlocu- 

covered. Replication, nul tiel recordj and dies datus tory judgment 
to bring in the record, and the Master marked the roll hm^e « rule to 
with the usual entry of failure on non-production of the the^Ma»ter to 
record. ^'ZT; 

• Rule nisi to refer it to the Master to compute princi- *?*•' on « Wll 

'^ '^ of ezciuuigt. 

pal and interest on the bill, upon the usual affidavit. Therefore, 

'^ ^ where, afters 

plea of judg- 
ment recovered, and replication nvl tiel record, the Matter bad marked the roll with the 
usual entry on non-production of the record ; it was nevertheleM held, that a rule for com* 
puting principal and interest was irreguUur before interlocutory judgment signed. 

Vol, VI. C c Larves 



CoMnoir* 
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.18 17. La*wes shewed caiise> and objected, that interlocufoiy 

'^ judgment had not been signed ; and that this was ea- 

ogoms/ sential to entitle the plaintiff to this rule. For the 
practice was^ after the roll had been marked by the 
Master on the non-production of the record, to tdie it 
to the judgment office, which was an authority to the 
clerk of the judgments to sign interlocutory judgment 
In the Common Pleas, the practice so &r varies, that a 
rule is granted to sign judgment, and this rule is the 
officer's authority for signing it. 

Holt in support of the rule, admitted that inter- 
locutory judgment had not been signed ; he relied, how- 
ever, on the Master's entry on the roll as equivalent. 
Upon reference to the Master he certified the practice 
to be as La*a)es had stated it, and mentioned a late case 
of Burton v. Stanley {a\ where^ after judgment upon 
demurrer, in a case which stood in the common paper, 
Bayley J. held the signing of interlocutofy judgment 
to be necessary. 

Abbott J. (the only Judge in Court) considered 
that if in a case where judgment had passed on de- 
murrer, the signing of interlocutory judgment was 
necessary, a fortiori must it be necessary in the present 
case, where no previous judgment had been given by 
the Court, but only the certificate of the Master; con- 
sequently the rule to refer it to the Master was pre- 
maturely obtained. But as the point had not been 
considered as clearly settled before he discharged the 
rule without costs. 

(a) l/icft. ttriD^ 57 G. 5. 
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Harpeb against Tahouadin^ ^^^^y* . 

^^ June 20th. 

DEBT against the defendanti being in the custocfy qf An attorney, 
sved upon a 

the Marshal qfthe Marshalsea^ upon a recognizance recognnuic« of 

bftil* it entitled 

of baiL The defendant pleads bis privilege^ at the to bis pri? iiege, 
time of exhibiting the bill of the plaintiff^ as one of the niu ofooun, 
attornies of this Court, that he ought to be sued by bill. p^jyute^Tfrooi 
The plaintiff replies, that the defendant, as wdl at the ^°« ^^ 
time when he entered into the recognizance as at the 
time of exhibiting the plaintiff's bill, was an attorney of 
this Court. Demurrer. Joinder. 

Curwoodf tor the plaintiff^ was called upon by the 
Court to sustain the replication; a&d he aigoed, thai 
the defendant by entering into this recognizance in 
violation of the rule of Court, which prohibits an at- 
torney from becoming bail in any action depending in 
this Court (a), had waived his privilege. And it seems 
that an attorney, by entering into a bail bond, waives his 
privilege, whether sued jointly or separatdly. (b) The 
privilege of attornies is not a common-law privil^e^ fi>r 
the common law knew nothing of attornies. Anciently 
no man could appear by attorney withoot authority 
under the great seal. The statute of Merton {c) first 
gave this power, but this was limited to courts baron ; 
afterwards, by the statute Westm. 2. (d) and other sta- 

(a) See rvlt, Mich* 1654. But where an attorney is Tfi^wniible, and 
a bousekeeper, and justifies, he is good baiU Brown ▼• Cbom^f^ 8 Mod, 33S. 
(h) How ▼• Bridgwater, Bamei, II 7« 
(c) SO H. J. c. 10. (d) 13 Edw. U c. la 

C c 2 tutes, 
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1817. tutes, a general liberty was given to the parties to 

appear and prosecute or defend by attorney. But at 

against that time attomies were not considered as officers of 

Tahouedjh. 

the Court, for the 4 H. 4. c. 18. directs them to be put 
on the roll. 

Lord Ellenborough C. J. One of the objects of 
the rule against an attorney's being bail is, to protect 
him against the importunity of his clients. If he 
violate the rule, it is in the breast of the Court to 
animadvert on such violation as they shall deem fit, 
but he does not thereby forfeit his privilege. 

Bayley J. I think the defendant is entitled to his 
privilege. He might have been effectually opposed as 
bail; and he may be liable to such penalty as the 
Court may think fit to inflict for violating their rule; 
but still he is entitled to be sued in the way in which 
all other attornies ought to be sued. It is the pri- 
vilege of the client as well as of the attorney, and I am 
not aware of any legal principle which, by reason of 
his having entered into this recognizances is to take 
away that privilege. By declaring against the de- 
fendant as in the custody of the Marshal, the plaintiff 
assumes that he is Hable to be taken, which would pre- 
judice the privilege of the client. 

Per Curiam, 

Judgment for defendant 

ChiUy was to have argued in support of the demurrer. 
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Ansell against Waterhouse. ^^^"9* ^ 

^ June 20th. 

THE plaintiff declares, that whereas before and at the A dedaraUoin 
charging the 

time of committing the grievances, the defendant defendant, as 

proprietor of a 

was the proprietor of a common stage coach by him common stage 
used in carrying passengers from London to Manchester ryjng passen-* 
for certain hire and reward; and so being such pro- ^uTo,^ 
prietor, the defendant heretofore received Margaret^ the ^*^2iu°h ^'"* 



wife of the plaintiff, and she became and was a passenirer ceiled M. A, 

** *^ as a paisenger 

by the said coach, to be safely and securely carried by to be safely 

carried from 

the said coach from Manchester to London for a certain u. to L. for a 

fare or reward in that behalf, and by reason thereof the and by reaM>a 

defendant ought carefully to have conveyed or caused eJe^lly^t? 

her to be conveyed in and by the said coach from hcr*y(rt"de? 

Manchester to London. Yet the defendant, not regard- fend8ot,notre- 

^ ° garding his 

ini? his duty in this behalf, conducted himself so care- duty, conducted 

° ^ hmiself so care- 

lessly, negligently, and unskilfully in the premises, that lemy> that bj 

the negligence 

by and through the carelessness, negligence, unskilful** of him and hit 
ness, and default of himself and his servants, and for for want of due 
want of due care and attentiop to his duty in that be- Son to his du^, 
half, the said coach afterwards, and whilst the same was J[J^,![^J^''*' 
carrying and conveying the said Margaret as aforesaid, thereby jf, A^ 
and before the arrival thereof at London^ was over- &c, was held 

to be a declar- 

turned, by means whereof the said Margaret was greatly ation in tort, 

and I therefore^ 
injured, &C. that a plea in 

Plea, in abatement, that Elizabeth Goude and fifteen other persons 
other persons (naming them) were joint proprietors p^onwtSb^' 
with the defendant in the said coach, and jointly with Jj^^i5|['°^** 
the defendant received the said Margaret as passenger^ 
and were jointly liable with the defendant carefully to 

C c 3 ' convey 
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181 7. convey her, and that it was their joint duty- to carry and 

convey her ; and that if there has been any breach of 

against juty whercof the plaintiff could complain, such breach 

Watzbhousx. ^ 

was committed by them jointly with the defendant, and 
the said supposed causes of action arose from the 
breaches of contract made by them jointly, &c. 

Demurrer, — assigning for causes, that the plaintiff 
having declared in case and not for any breach of con* 
tract, it was not competent to the defendant to plead in 
abatement the nonjoinder of the other persons named in 
the plea. Joinder. 

Bkhardson^ in support of the demurrer, adverted to 
the inconvenience likely to arise if It should be holden 
that all the parties concerned in interest in the adven- 
ture must be joined as defendants, for then every action 
of this sort against a carrier must necessarily be pre- 
ceded by a bill for discovery of parties. On the other 
hand, he said, that no inconvenience would result from 
holding one of several parUes liable, because he might 
have contribution against the others. And although all 
should be joined, yet doubtless the plaintiff might have 
execution against one only, so that the defendant would 
in the result have no advantage from his plea in abate- 
ment. And suppose the plaintiff were to begin de naoo 
joining all the parties in conformity to this plea, never- 
theless he must prove them to be jointly concerned; for 
as to this the plea would not help him. These consi- 
derations, he said, might well lead the Court to incline 
against the plea, unless they were bound down by the 
authorities. Now the authorities are various. The 
first is but a dictumj though certainly of a very eminent 

judge. 
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judge, that such a plea might be supported (a) ; and the 1817. 
case on which that dictum is understood to have pro- . 

^ Aksell 

ceeded has been shaken to the very foundation, (d) On agamti 
the other hand, if this be assimpstt and not tori, how 
comes it to have been decided, that a count in trover 
may be joined ? (c) or that judgment may be had against 
the third, if two have a verdict in their favour? {d) As 
to Powell V. Layton {e) and Max v. Boberts (y ), which, 
perhaps, may be considered as counter-authorities, it is 
enough to say of the latter that it passed entirely upon 
the authority of the former ; and to both the observation 
applies, that the declaration did not as here charge the 
defendants as common carriers, and that it was treated 
as founded in contract, as upon an agreement to carry, 
and a fiulure of the agreement. But in this declaration, 
all reference to contract is carefully avoided, and the 
whole rests <hi his duty as a common carrier fiar 
hire, sounding, therefinre, entirely in tort. In Weall v. 
King (g), the declaration was upon a bargain and war- 
ranty in a joint sale of lambs by the two defendants; so 
that the joint contract was essential to the existence of 
the warranty, and required proof corresponding with the 
description of it. 

Chitty emtrd. This declaration is not according to 
the old form of declaring against a common carrier 
upon the custom of the realm, it does not even desig* 
nate the defendant as such, but sounds rather in con- 

(a) Per Lord renyon, in Buddie ▼. WiUon, 6 T. JR. 375. 

(b) P^ Lofd SBenborough in GuveU v. Radnidgef 5 EaU, 69. 

(c) Dickon t. aiflon, 3 WUs. 519. 

(d) Gweii T. Radnidge, 5 JSast, 6S. 

(J) 2 N. Rep, 454. <S^. C on cnwr, 12 £atl, S9. 
(g) 12 Eu$t,452. 

C c 4 tract 
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1817. tract than in tort against the defendant, as proprietor 
" of a coach running for hire. It would be strange^ 

/INSKLL ^ 

against therefore, if the action being assumpsit the plaintiff 

'Watkrhousk. /. -I 1 • 

should by departing from the form of declarmg m some 
particulars be able to defeat the defendant of his right 
to have all the joint contractors made parties. But 
that this cannot be done has been long settled ; for the 
Court has pronounced, that if the action be founded in 
contract, although it be couched in the form of tort, 
the plaintiff shall not by changmg the form vary the 
liability of the defendant ; and, therefore, in such a case 
the defendant was permitted to plead his infancy, (a) 
The same principle governed the decision in fVeall v. 
King ; and Powell v. Layton is precbely like the pre- 
sent, being a loss occasioned by negligence arising out 
of a contract. It is remarkable, that even where the 
action was founded on the custom of the realm, it was 
at one time thought to be quasi ex contractu, (b) And 
the rule is expounded clearly iu a note to Cabbett v. 
Vaughan (c), that if an action be brought against one 
only of several persons upon a matter founded in con- 
tract, though the form of the action be case for mal- 
feasance or nonfeasance, to which the plea is not guilty^ 
yet the defendant must plead it in abatement. 

Lord Ellenborough C. J. This is an action against 
the defendant as a common carrier. There is not a 
single term to be found in this declaration which is not 
also to be found in the declarations habitually used until 
the modern practice was introduced of declaring as upon 

(a) Jenningt ▼• JRundell, 8 T, J?. 585. ' 

(6) Selw. iST. P. 408. n. 7th edit DaU t. Ball. 

(c) 1 Sound,, Seijt. WiUmmi% edit., 291 d. n. (4), 

a sup- 
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a supposed contract. The practice of declaring against 1817. 
common carriers on the custom of the realm is as ancient ^""" 
as the law itself, and was uniformly adopted until some- againsi 
where about the time of Dale v. Hall. Since then it 
has been usual not to declare in this form, but in con- 
tract ; yet the modern use does not supersede, although 
it has supplanted the former practice of declaring in 
tort. The advantage of proceeding on the . custom of 
the realm is, that the plaintiff may sue one or more of 
several tort feasors, for in tort all the parties need not 
be joined. Looking at the declaration now in question, 
I do not find one word sounding in contract ; what then 
is there to oust the plaintiff of the benefit of declaring 
on the custom with all its consequences ? It is said the 
defendant is not charged verbatim as a common carrier 
upon the custom; but the declaration is tantamount, 
for it charges him as the proprietor of a common stage 
coach for hire, and alleges the negligence as a breach 
of duty arising out of the employment for hire and 
reward. Pamell v. Layton was an action against a 
carrier by water for not safely conveying goods in a 
ship ; and the ship was neither alleged to be a common 
ship, nor the defendant to be a common carrier. The 
declaration, moreover, referred to terms of express con- 
tract ; for it alleged that the goods were to be delivered, 
all dangers and accidents of the seas and of navigation 
of whatever kind excepted ; which exception could only 
have subsisted by virtue of an express contract But I 
consider this declaration as entirely different, as founded 
on the obligation of duty attaching to the defendant in 
his character of a common carrier; and although the 
plaintiff might have adopted the more modern course of 
proceeding in asmmpsit^ this will not hinder his declar- 
ing 
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1817. ing now as plaintiflBi used to do for centuries before the 

case oiDale ▼. HalL This, then, being in substance an 

agamu action founded on the custom of the realm m tort, one 

Waxkuiouii. 



of the consequences which follow is, that the 

has his election to proceed against all or any of the 

parties liable. Without going further into the cases, 

whidi were much considered in Gaodt y. BadtUdge^ 

I think this action may be maintained against the 

defendant alime, and, therefore, that the plea is ill 

pleaded. 

Batley J. There is a broad distinction in personal 
actions between tort and assumpsit^ or such actions as 
arise er contractu and ex delicto^ which are founded upcm 
contracts, or for wrongs independently of contract. 
And the proceedings vary accordingly : in iusumpsitj the 
plaintiff in his declaration and proof is confined to the 
very terms of the contract, and can recover no damages 
for any tortious act, fiuther than as it is a breach of the 
defendant's promise express or implied ; whereas actions 
upon the case lie for the recovery of damages for coih 
sequential wrongs, accruing from misfeasance or non- 
feasance, fi'om the n^ligent or wiUul conduct of the 
party sued, in doing or omitting something contraiy to 
the duty which the law casts upon him in the particular 
case. This distinction gives rise to some others ; <me of 
which is, that in assumpsit^ if the whole damages be levied 
on one of several defendants, he may sue the others for 
their contribution. But it by no means follows that the 
same may be done where the action is ex delicto (a), 
and where the injury may have arisen more immediately 

(a) See Menywather t. NixaUf 8 7. Ji« 186. 

from 



IN THB Fimr-sEVfiKTH Ybar of GEORGE III. 391 

from the wilful act of one of the parties. Now the 181 ?• 
present action is, as it seems to me, founded altogether — — 
on a misfeasance or breach of the particular duty imposed against 
by law on this defendant. The declaration states the 
defendant to be the proprietor of a common stage coach 
for hire and reward. It designates the coach as a com- 
mon stage coach, and the defendant as a carrier of passen- 
gers by that coach for hire. He is therefore a common 
carrier for hire. Accordingly, the declaration goes on 
to allege that he ought careiully to have conveyed his 
passengers, and then alleges for breach, that not re- 
garding his duty, he conducted himself so carelessly, that 
by his negligence, or that of his servants, the coach was 
overturned. In such a case, that the plaintiff is entitled 
to recover damages for the injury sustained there can be 
no doubt ; the occasion of it might be either the wilful or 
unskilful act of the party, a nonfeasance or misfeasance 
and it might arise from the act of one of several pro- 
prietors. But to plead in abatement that other coach 
proprietors were jointly guilty of negligence is at least a 
novelty, and I for one never saw such a plea. The <Ad 
pleas in abatement are confined to actions in the form 
of contract If it were necessary upon the present 
occasion to choose between conflicting cases, I should 
be disposed to adhere to Gcfoett v. Badnidge ; but I 
think it is not, because the present case is dbtinguish- 
able from Powell v. Layion and Max v. Roberts ; for I 
consider this action as founded entirely on a breach 
of duty cast by law on the defendant as a common 
carrier. 

Abbott J. I am of the same opinion, that the 
plaintiff is entitled to judgment ; and that this decision 

will 
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1817. will not interfere with any of those which have been 
\ cited on the other side ; because in those^ although the 

against declaration alleged a breach of duty, it appeared that 
the duty arose out of a special contract, and not out of a 
general obligation of law. All that I understand to have 
been decided in those cases is, that when it is in substance 
a contract, the rights of parties shall not be changed by 
the form of declaration. In the present case, however, 
the duty, as it seems to me, attaches entirely on the de- 
fendant, from the general obligation cast on him by the 
law as a common carrier. The declaration, which has 
already been very particularly commented upon, charges 
the defendant substantially and accurately as a common 
carrier. And it is clear, that a common carrier may 
be charged ex delicto. Anciently, indeed, it was the 
only form of declaring ; it is only in modern times that 
another form has been adopted, by declaring as upon 
a special contract. The plaintiff may so declare if he 
thinks fit, but he is not obliged to do so; he may 
adhere to the ancient practice. There is nothing to 
compel a plaintiff to elect that form which may be most 
convenient to the defendant. The very notion of election 
imports that tlie plaintiff may exercise it for his own 
benefit. 

HoLROYD J. I am also of the same opinion. Thb 
action is founded on that which is collateral to contract; 
for the terms of contract with a common carrier, pro- 
vided they do not vary his general responsibility, are quite 
immaterial. Let us, tlien, consider how this is in the 
present case. The declaration charges the defendant 
as proprietor of a common stage coach carrying pas- 
sengers from place to place for hire and reward, which 

is 
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is equivalent to charging him as a common carrier. It 1817. 
then alleges the fact of his receiving the plaintiff's wife 
as a passenger, to be safely and securely carried from agahui 
one place to another, and vouches the obligation cast 
on the defendant by law, not by contract. Now, ac- 
cording to the ancient law, a common carrier is, in the 
nature of a public officer, bound to the discharge of a 
general duty; and any person who undertakes it is 
answerable as such. So innkeepers are considered in 
the same light; and, therefore, if one who keeps a com- 
mon inn refuse to receive a traveller, or to find him 
victuals or lodging, he is not only liable for damages in 
an action on the case, but may be indicted for it. And 
there have been also many indictments against thenti for 
extortion in cases where exorbitant prices had been 
exacted from their guests, (a) It seems to me, there- 
fore, that although the law will raise a contract with 
a common carrier to be answerable for the careful 
conveyance of his passenger, nevertheless he may be 
charged in an action upon the case for a breach of his 
duty ; and that the declaration in question is not formed 
upon the implied contract, but on the general obligation 
of law arising from the defendant's duty as a common 
carrier. Therefore the plea in abatement cannot be 
sustained. 

Judgment for the plaintiff. 

(a) See Cro, Jac* 610, Carth, 150. Skhu 291. pi* 2. 
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1817. 



^'^loth. '^^^ ^^^ against The Justices of Southabipton. 

Where an or- A RULE fUsi was obtained on a former day for a 

det of rcmoTal JljL, 

was made on mandamus to the justices of the countjr of South" 

the 2d January • i * i • ^ j 

and served on ampton to receive and hear an appeal against an order 
l^ot t^** of removal from Bopletf to Bentmrth. 
i^ih!^ A* The order was made on the 2d of Jatwaryy and served 
■ppdiiaitpuruh ^ ^g Yth. The sessions were hdden on the 14th at 

was fiiteen 

miles ^^^ Winchester. By the practice of the sessions eight days' 
ing the see- notice is neccssary in order to entitle a parly to have 

sionsi by the 

pnurtice of the appeal heard. The distance between the two parishes 
d^t days* no- is five miles» and Bentmorth is fifteen miles from Win^ 
quiradin'oider chester. No appeal was entered at the Epiphamf ses- 
fl^ndiimt to ^^^ > "^"^ ^^ ^® Eoster scssions, a regular notice having 
hk^ D^^ ^^^^ given that the appeal would be entered and prose* 
Held, that the cuted. the appellants claimed to enter and be heard 

appellant mwht 

pai8bythe£rst accordingly. The sessions, omceiving that the appeal 

sessions, and 

gire nodce for, ought to have been entered and respited at the former 

and enter and . i* • •■ •. 

uy hu appeal sessionsy dismissed lt« 

at, the IbUoir- 
ing uri c n i, 

Matde shewed cause, on the ground that the appd- 
lants were served with the order of removal in time to 
enable them to have entered and respited their appeal 
at the Epiphany sessions, although the appeal could not 
then be heard ; the Epiphany sessions were^ therefore^ 
the next sessions with reference to the time given by 
law to appeal, although not the next as to the hearing 
of the appeal. But there is no rule which allows a 
party to let slip the next sessions, because he is not in 
time to have his appeal heard as well as entered. And 

he 
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lie cited Bex y. Jmtkes cf Hertfordshire {a\ Rtx t« 1817« 

Justices of Wilts (J), and Bex v. Justices tf Dorsetshire {c), xbTKiiia 

from which he argued^ that the only point to be oonsi« '3^!^ -# 

dered was^ whether the party had reasonable time to SmmAimoir. 
enter his appeal. 

GaseleCf contra^ observed upon the delay created by 
the removing parish by not serving the order until the 
7th, and insisted upon the unreasonableness of the 
argument^ which would compel the appdlants to incur 
the useless expense of going to the sessions in order to 
enter the appeal, when by the act of the respondents 
they were precluded from being heard. And the only 
reason why the Court refused a mandamus in Bex v. 
Justices tf the West Biding tf York {d) was, because the 
appellants having passed over the first sessions had also 
neglected to give notice so as to be in a condition to try 
at the following sessions. 

Lord Ellenborough €• J. The order was made 
on the 2d and not served till the 7th ; and the sessions 
were held on the 14th. What prevented the order^s 
being executed prompdy? If it had been served im- 
mediately, the appellants might, for any thing that 
appears to the contrary, have gone to the first sessions 
and tried their case. The respondents having by their 
own act abridged the time, it seems reasonable that the 
appellants should be allowed to the next sessions, nunc 
pro tunc, for this purpose; for where delay has been 



(a) 5T.B.504. (b) 9 BaUf 717. 4tli edit, 

(e) ISEati, 20a (d) Ante, ToL W. 527. 
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396 CASES IN TRINITY TERM 

1817. caused by one party the most favourable constructioi* 
should be adopted as it regards the other. 

agairut 
The Justices of /. t i • 

SouTHAMRON. Bayley J. It seeiHs very nt^ under the circum* 

stances, that this appeal should be heard. 

' Abbott J. The effect of the delay was to prevent 
the appellants, if they had been so minded, from trying 
their appeal at the first sessions. Allowing that a 
satisfactory reason might be given for the delay, still 
the appellants ought not to be prejudiced by it« 

HoLROYD J. • I am of the same opinion. 

Rule absolute. 



Saturday, The KiNG agattist The Inhabitants of 

June 2l8t _ 

RUSTINGTON. 

A person raid- TTPON appeal, the quarter sessions for the county 

ing in iV: under 1^ . _ /. , <t i* ^ % r 

acertificiae of Sussex confirmed an order for the removal of 

bound appren- Joseph MitcheneTj his wife, and child from the parish of 
^dinginjyr.' Newhavcn to the parish of Rustington, subject to the 
Soe^^dNlw. ^pi^JoJ^ of t^'s Court upon the following case : — 
ing the greater Tijg pauper was included by name in a certificate 

part of his ser- r r ^ 

▼Iceland on the given in the year 1763, by the parish of Bustington to 
slept in isr., but the parish of Newhaven. While residing under thb 

in the course ./• , t i . -n 

ofhbserrice Certificate, he was bound apprentice to one Brown, a 

was in the 
habit of navi- 
gating a riTer, and was detained occasionally for two or three days together, and slept at 
an. inn or on board the barge in a third pari&h, and slept there considerably more than forty 
night sdurin^ his apprenticeship, but he could not say for forty nights in aojr one year; 
Held, that his settlement was in S, 

lighterman 
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lighterman in Newhaven^ for seven years, and served 1817. 
under the indentures for the whole period of his ap- JT^TT 

^ ^ The Kino 

prenticeship. During the greater part of his appren- agnintt 

^ The Inhabit- 

ticeship, and on the last night of it, the pauper slept at _ ants of 

Newhaveriy and in his master's house; but in the course 

of his employment under his master, he was in the habit 

of going up and down the river Ouscy to and from 

Lemesy in his master's barges. Upon these occasions 

he was frequently detained by circumstances at Ltewes 

for two or three days together, but not longer at any 

one time ; and when so detained, he slept either at an 

inn in the parish of St. Thomas a Becket in the clifie 

near Lcwesy or on board his master's barge, while it lay 

in a part of the river which is in the same parish. He 

slept in the parish of St. Thomas d Becket in the differ 

considerably more than forty nights in the whole seven 

years, but he could not take upon himself to say that 

he slept there forty nights in any one year of the term. 

Courthopey in support of the order of sessions, argued 
that the occasional abiding of the pauper in the parish 
of St. Thomas a Becket^ in the course of his service under 
the indentures, did not discharge the certificate ; for a 
certificate cannot be affected by a temporary absence for 
a particular purpose, but only by a permanent residence 
elsewhere, (a) Wherefore, although the pauper slept 
upon occasional business in St. Thomas d Becket upwards 
of forty nights during the term of his apprenticeship, 
nevertheless he returned to Newhaven under the cer- 
tificate, where he terminated his service^ Aid never 
acquired a settlement thereby. 

(o) Res V. NewingUm, 1 T. 22. 356., per Lord Mansfield. Bex r. A. 
liichaa, Coventry, 3 T. J{. 596., per Lord Kenyan. 

Vol.- VI. Dd DOyly 
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1817. jyOxjly and J?o^, contra^ argued generally that a cer- 

tificate is discharged by a party's gaining a settlement in 

agahist another parish, ia) Yet they did not apply this argu- 

TTie Inhabit- ^ ^ 

ants of ment as shewing that the pauper's inhabitancy for 
upwards of forty days in St. Thomas d Beciet had 
discharged the certificate, so as to leave the parish of 
Newhaven unprotected by it upon his return to that 
parish ; but they insisted on the authority of Rex v. Spot- 
land {b), that he was settled in St. Tfiomas d Beckett to 
which the certificate did not extend. And his return to 
Newhaven would no more prevent the operation of Aat 
settlement, than if, instead of returning thither, he had 
gone to an extra-parochial place, which, for this purpose^ 
Newhaven might be considered, and had there ended 
his apprenticeship. 

Lord Ellenborough C. J. Had it not been for the 
certificate the settlement would have been at NevAaoen^ 
because that is the parish where the apprentice slept 
the last night of his service. The certificate prevents 
this ; but why is that to place a third parish in a worse 
situation ? There was nothing like a permanent resi- 
dence in St. Thomas h Beckett to constitute an abandon* 
ment of the certificate. 

Bayley J. The law on this branoh of settlement is, 
that an apprentice is settled in the parish where he 
sleeps the last night of his apprenticeship, if he has slept 
there altogether during the year for forty nights. Ac- 
cording to that law, the pauper would have been settled 
in Newhaven were it not for the certificate. How, then, 
is the certificate, which is in the nature of a private bar- 
gain between two parishes, to vary the case as it regards a 

(a) Sea t. Grvat Torrinston, Burr. S. C. 488. (») JBmrr. 8. C. SS7. 

third 
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third parish, and in the present instance to throw a 1817* 

charge on St. Thomas a Beckett which otherwise they 

would not have to bear ? In Rex v. Great Torrinston^ ngavnt 

^^ The Inhabit- 

the certificate was completely discharged by a settlement ^ ants of 
gained in another parish by apprenticeship ; but when 
was this certificate discharged ? 

Abbott J. The decision in Rex v. Spotland certainly 
gives colour to the argument of to-day, which would 
maintain that a settlement was acquired in the parish of 
Si. Thomas d Beckety for the two cases are in circum*- 
stances very similar. The facts of that ease were these : 
the pauper was bound apprentice to a certificated man, 
from Middleton to Castleton, and served his master in 
Castleton for some years, and then removed with him to 
Spotlandi where he served forty days, and then married ; 
from which time, till the expiration of his apprentice- 
ship, which was more than half a year, he worked with 
bis master in Spotland^ but lodged with his wife ia 
Castleton. And the Court held, that although the cer- 
tificate still subsisted, yet that he had gained a settle- 
ment in Spotlandf for that the 12 Arm. c. 18. 5.2. only 
says, that an apprentice shall not gain a settlement in 
the pitrish to which his master was certificated. But I 
cannot help thinking that the Court were under some 
misapprehension of the terms of the statute ; for it also 
says, *^ that the apprentice shall have his settlement in 
such parish, as if he had not been bound apprentice to 
such certificated person." 



HOLROTD J. The argument against the order of 
sessions would place a third parish in a worse situation 
than if a certificate had not existed. 

Order confirmed. 
Dd 2 
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J 817. 



^^^^ The King against The Inhabitants of St.; Mart, 

Leicester. 

^pltdiV 13^ * '"*** made on the 27th June 1816, for the relief 
act of parii«- ^f t|,g p^Qj, ^f gf^ Maty, in LeicesteTt the company 

m^ntt ironi rate *:■»-' 

in respect of of proprietors of the Leicesta'skire and Northamptonshire 

the value of the ^ "^ 

Unds increased canal were rated at 1500/. for their canal, towing-paths, 
TolU jier te toll-house, tonnage dues or rates, and charged with the 

the poor'i rate, sum of 225/. towards the said rate. On appeal, the 

sessions for the borough of Leicester amended the rate 
as hereafter stated, subject to the opinion of this Court 
on a case, which stated the making of the rate as 
above, and that by an act 33 G. 3. intituled ^' An act for 
making and maintaining a navigation from the town of 
Lteicester to communicate with the river 'Nen^ in or near 
the town of Notihampton, and also a certain collateral 
cut from the said navigation,'' the said company were 
incorporated by the name and style of ** The Company 
of Proprietors of the Leicestershire and Northampton- 
shire Union Canal," and were empowered to make, 
complete, and maintain the said canal, and to take cer- 
tain rates for tonnage and wharfage for all goods carried 
or conveyed on the said canal, or collateral cut; and by 
section 50. it is enacted, that, in respect of the lands 
to be purchased for the use of the said undertaking, the 
said company of proprietors, and their successors, shall 
bear and pay land-tax and all parochial taxes, equally 
and proportionably with other lands in the parishes or 
townships where the same shall be respectively situate, 

the 
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the same to be considered as land after the same shall 
be cut, and to be estimated according to the mean value 
of the lands lying on each side thereof;'* and by section 
106. it is enacted, " That the said navigation canal, 
or collateral cut, or any of the works whatsoever to be 
made by virtue of this act, shall not be subject to the 
control, direction, survey, or order of any commission 
of sewers, or to any law or statute relating to sewers 
whatsoever ; and the said company of proprietors shall 
and may, from time to time hereafter, be rated and 
charged to all parliamentary and parochial taxes, rates, 
and assessments, for or on account of any lands or 
grounds to be purchased or taken, or of any warehouses 
or other buildings to be erected by them in pursuance 
of this act, in the same proportions as other landSf groundsy 
and buildings^ ad;oining to or lying near the same^ are or 
shall be rated or charged" The company have a toll- 
house in the said parish of Saint Mary^ at which part 
of the rates and tolls of the canal, to a considerable 
amount, are collected and received ; and they were rated 
for their rates and tolls becoming due and payable in 
the said parish at 225/., being at the rate of 35. in the 
pound on the sum of 1500/., the amount of the rates 
and tolls becoming due and payable in the said parish. 
The sessions amended the rate, by reducing it to 
20/. 65. Bd.y being the value of the lands and buildings 
belonging to the company in the said parish, in pro- 
portion to the lands and buildings adjoining, exclusive 
of the tolls ; in which proportion the company had been 
uniformly rated from the passing of the act, till the rate 
in question. The question was. Whether, by the said 
act, the tolls of the said navigation are exempt from the 
payment of the poor's rates. If they are, the order of 

D d 3 sessions 
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1817. 

Tbe Kino 
against 
The Inhabit- 
ants of 
8t Mart, 
hucEtrtEKm 



sessions to be confirmed; but if not, the order to be 
quashed. 

Denman, in support of the order of sessions, argued 
that the effect of this act was to make the lands and 
buildings of the company rateable in respect of their 
value, with reference to the adjoining lands, and without 
regard to their value as increased by the tolls. 



Scarlett, Clarke^ and Reader, contrd, would have th^ 
act construed as not intended to exempt the company 
from contributing to the poor's rate according to their 
abilit^r, created by the increased value of the lands; md 
therefore they argued that this enactment was only 
intended to regulate the mode of distributing the as* 
cessment. For according to fi>rmer decisions of this 
court {a), the whole line of a canal is not rateable in 
respect of tolls distributivi, that is, in the several parishes 
through which it runs, but in the places only where the 
(tolls are collected. Now, the meaning of this enactment 
was to alter that mode of assessment, by making the 
lands and buildings of the company in the respective 
parishes rateable, in the same proportM>n to the whole 
amount of the tolls received as the lands lying ivitbin 
each parish bore to the whole line of canal. And in the 
course of the argument, it was thrown out tb^t t)iese 
tolls were rateable independently of the lands* 

But the whole Court were of opinion, tlmt tolb per k 
were not rateable (£}, but only in connection with some 
local real property ; and that there wa3 no doubt upon 

(a) Rex y. Aire and Colder Navigation, 2 T. lU 660. Ret T. Ptige, 
4 T. JR. 543. Re» v. Staffbrdsfnrt Canal^ 8 T. R, 54a 

{p) Ra T. NtchoUm, 13 EaUy 330. Wmiami T. Jme$, JQM. 046* 

the 
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the coostruction of this act of parliament, that it had 1817. 
prescribed a special and definite mode of ascertaining the -^ 
value of these lands, which excluded the consideration aaninst 

T!ie Inhabit- 
Of tolls. ants of 

St. Mart, 

Order conormed. Lbm;s«xuu 



The King against The Inhabitants of Long ^^'fX 

O June Slit. 

Bennington. 

f\^ appeal, the sessions quashed an order for the where j. c. 
removal of Joseph Clarke^ his wife and children, to^rcha&ea 
from Long Benningiany in the parts of Kesteven^ in the ^a^i^nd for*"* 
county of Litwolfh to Staunton^ in the county of Not^ 34/!';„*^lS!^t 
tingJkam; subject to the opinion of this Court on the ofthepurch«»e^ 

° •' *^ - and entered 

following case : —^ *"*** possession 

^ in part per- 

The pauper Joseph Clarke^ when unmarried, was formanceof 
faired and served for a year in Staunton^ and received his and continued 
year's wages ; he afterwards agreed with one Blagg for ^s owner un- 
the purchase of a copyhold house and an acre of land, in chaM^for nearly 
the parish of Edingley, for 150/. He paid the sum of '^ "^J^^^^^"* 
S4/. on account of the purchase-money, and thereupon ''m "'"d*. "d 
entered into possession of the house and land in part arising between 

^ ^ him and the 

performance of the contract, and continued to reside vendor as to 

the loan of part 

therein as owner, under such purchase, for nearly six of the unpaid 

Durchase niO" 

months. There was not any agreement in writing be- ney, the partiei 
tween these parties, nor was any surrender ever made* ^j^j th^^n- 
After the pauper had thus been in possession of the ^^^ ^^ 
house and land for nearly half a year, a diflFerence arose »^^^ ^ ^ 
between him and Blas^ as to the loan of a part of the consenting to 

^^ ^ take back M/.: 

purchase-money remaining unpaid, which the latter had Held, that this 

- was not such a 

agreed originally to lend, or forbear payment of to the purchase as 

. , . J • J a.r would confer a 

pauper; whereupon the parties agreed to rescma the settlement 



on 
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1817. contract, and that the possession should be restored, the 

pauper consenting to take back 14/., part of the d4i he 

agaimt had paid, and Blagg retaining the remaining 20/. The 

ants of court of sessious quashed the order of removal, on the 

BxxxiHoioy. ground that the pauper had gained a settlement in 

EdingLey^ by a residence for more than forty days upon 

the estate he had so agreed to purchase, and as equitable 

owner thereof. If the Court shall be of opinion that 

such residence did confer a settlement in Edinglfy^ 

the order of sessions to be confirmed ; if not, to be 

quashed. 

Scarlett and Denman^ in support of the order of 
sessions, argued that there was a sufficient interest in the 
pauper, coupled with a residence for forty days, to confer 
a settlement ; for there was possession and part pay- 
ment of the purchase-money, that is, a part performance 
of the agreement, upon which a court of equity would 
have decreed performance, {a) But an equitable in- 
terest is sufficient to confer a settlement ; for the rule is 
laid down, ^'that if a party has clearly an equitable 
estate, which WQuld be perfected in him by the inter- 
vention of a court of equity, he shall not be removed 
from it." {b) 

Nolan and Balgiiy^ contra^ did not controvert the rule 
as laid down, but they relied on the case from which that 
rule was taken, as an authority to shew that a setde- 
ment was not acquired in Edingley; for it appears from 
that case that an equitable interest capable.of.noferring a 
settlement, must be such as will dearly entitle the party to 

(a) Lacon v. Mertmt, 5 AA. 1. 

{h) BeTV.Slamkm,ante,yniLiu 4ee,,perLeSkm€J. 

adecrae 
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a decree for a specific performance. It is not every con- 1817. 

tract in Jieri^ under which money may have passed, that 

will give this right; nor are a bare remedy in equity, and ai^mA 

The Inhabit- 

an equitable interest such as will confer a settlement, con- anu of 
vertible terms; it should seem that an equitable estate (a) Biitiiimotoii; 
not merely an equitable right (&), is required for this pur- 
pose* Now, in this case, a part only of the purchase- 
money was paid, and although there was possession, the 
contract was still in fieri ; and the purchaser abandoned 
it before he had either jus in re or jus ad rem. If he 
had been able and willing to pay the residue, and had 
sought to complete the purchase, perhaps it might have 
been difierent. 

Lord Ellenborough C. J. I own that my mind was 
under an impression that a settlement was gained, until I 
heard the argument that has been last addressed to us. 
The question arises upon the construction of an act of 
"parliament, which is couched in negative terms ; the act 
prescribes, that no person shall be deemed to acquire 
any settlement in any parish or place by virtue of any 
purchase of any estate or interest in such parish or 
place, whereof the consideration for such purchase doth 
not amount to the. sum of SO/. bontL Jide ^^aA^ for any 
longer time than such person shall inhabit in such 
estate, (c) There is no question about the amount. 
The question is, whether there was any purchase ; it is 
argued that there was none. What, then, is the mean- 
ing of this word purchase ? In point of law, I should 
say, in general, that there is no purchase until the con- 
sideration is paid or provided for. Yet, in equity, it is 

(a) Hex T. PomJuitcAr, Burr. S. C. 783. 

(b) Hex T. North Curry, Cold. 157. 

(c) See 9G. 1. c7. «.5. 

saidy 
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1817. said, there may be that which amounts to a purchase 

although the consideration be not paid. Granting that 

againsi there may be ; yet at least one should txpect an ofier or 

The Inhabit. ,. \ ,u u t ri, 

«Dts of readiness to pay the purchase-money. In a case like 
BMvvivajw. the present, it may be that a court of equity would not in- 
terfere* And is the court of quarter aessions to ait and 
hear argued matters of doubtful equity? Hereipras but a 
part payment, the purchaser might not be able or will- 
ing to pay the remainder. I cannot, thereforet pro- 
nounce that this was any thing like a clear equitable 
interest ; and if not, it does not appear to me that it 
was a purchase within the meaning of the act. 

Bayley J. I am of the same opinion, that this was 
not a purchase within the meaning of the act. Before 
the passing of this statute, the amount of the purchase- 
money was immateriaL The language of the statute lA, 
^^ estate or interest.'' Now, here, can it be predicated 
of this bargain that the pauper purchased any " estate or 
interest?" The bargain was not for the purchase of 
port of an estate, but of the whole, for 154/. He pays a 
part only. Could he be entitled to the estate, or to go 
to a court of equity to compel a conveyance^ unless he 
had paid, or at least was ready to pay, the whole ? I 
should think not ; but it is enough if it be a doubtful 
question. I am of opinion, therefore^ that this case 
does not fall within the words of the statute. The 
court of quarter sessions may look at plain cases of 
equitable title, but surely are not to be distracted by dis- 
cussing matters of doubtful equity. 

Abbott J. I am also of opinion that the pauper 
cannot be considered as the purchaser of an estate or 

interest 
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interest within the meaning of the statute. It is clear, IBl?* 
that he had not the leiral estate ; but it is said, that an ^ ^ 

° ' '^ The Kivo 

equitable interest is sufficient Where the entire pur- agmnti 
chase-money has been paid, a court of equity inrill con- autt of 
aider the vendor as a trustee for the purchaser; but Bsmmroioir. 
here not a fourth part of the purchase-money was paid. 
Until more was done, the seller, as it seems to m^ 
could not be considered as a trustee for the buyer. All 
that the buyer had acquired was a right, on doing some- 
thing more himself, to call on the vendor for perfiNrm- 
ance; which, however, he abandoned. 

HoL&OTD J. i have hod some difficulty as to whe- 
ther this might not be considered as a purdiase within the 
words of the statute. There was an agreement on the 
one part to buy, and on the other to sdl, and a part 
performance. I have doubted whether that did not 
amount to a purchase within the meaning of the act. 
In one sense, perhaps, it may be considered as fL pur«- 
chase ; although in common parlance it is not a purchase 
until paid for. Upon further consideration, however, 
I think the act requires, in order to constitute it a pu«F- 
chase, that the entire consideraUon should be paid, or 
at least should be ready to be satisfied. Here, although 
more than the sum of SOL was paid, yet the whole con- 
sideration was neither paid nor provided fi>r. And it 
seems to me that the party would not be entitled to have 
his purchase completed until this was done. The act, X 
think, speaks of a purchase as of a matter where the 
consideration is settled. This view of the case removes 
my difficulty, and I am satisfied the case does not come 
within the statute. 

Order quashed. 
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Sahirdtty, 
June 21st. 



The King against The Inhabitants of Great 

Salkeld. 



A bastard bora 
in L., pending 
an order of re- 
moval of his 
motlier from S» 
to £>• f which 
was afterwards 
quashed), was 
held to be set- 
tled in S,t and 
relief given to 
him by the 
parish officers 
of the parish 
which was the 
birth settle- 
ment of the 
mother, was 
held not to raise 
m presumption, 
under the cir- 
cumstances of 
bis settlement 
there. 



/^N appeal, the quarter sessions confirmed an order 
for the removal of Lancelot Walker^ otherwise 
Nicholson^ his wife and children, from the township of 
Morlandy in the county of Westmorland^ to the parish 
Great Salkeld^ in the county of Cumberland^ subject to 
the opinion of this Court on the following case : — 

The pauper had not gained a settlement by any act of 
his own. His mother, Catkeritie Nicholson^ was bom in 
the parish of Bongate, in Westmorland, About forty 
years ago, she then being a single woman, and pregnant 
with the pauper, was removed by order of two justices 
from Great Salkeld to Lowtherj in Westmorland. Laoh 
ther appealed, and the order was confirmed at sessions, 
but on a case stated was quashed by this Court* (a) 
While the appeal was depending, and before the decision 
of this Court, the said Catherine was delivered of the 
pauper in Lowther^ he being a bastard. Soon after the 
order had been quashed in this Court, the mother returned 
to Great Salkeld, and was removed from thence into the 
parish of Bongate, whether by an order of removal or not 
did not appear; and the parish oflScers of that parish 
received her, and agreed to maintain her, and said she 
must nurse her child, who was then at the breast 
When the pauper was between six and seven years of 
age, and was residing with his aunt, Ann Nicholson, at 



(a) See Bat ▼. LowiAer, Burr, S* C* 674. 



Great 
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Great SdUceldj the mother then being absent in service, 
the overseer of Bongate came over to Great Salkeld, and 
paid the annt some arrears of parish relief then due to 
her for the maintenance of the child ; and said, that as 
the child was then so old it might begin to earn some- 
thing for itself by driving cows, and that he would take 
it away for that purpose. Upon the aunt's grieving to 
part with the boy, he threatened to diminish the weekly 
allowance of parish relief, if she would not permit him 
to take the boy from her. 

The question for the opinion of the Court is. Whe- 
ther, under the circumstances stated, the order of re- 
moval was properly confirmed. 



409. 



1817. 

The Kivo 
against 
The Inhabit- 
ants of 
Grcav 
Salkxlo. 



Scarlett and Lamb, in support of the order of sessions, 
relied on WoodPs case {a\ and several other authorities. 

Courteneyj contrdj argued that here was a clear settle- 
ment of the pauper in Bongate by acquiescence for forty 
years, and adoption on the part of that parish, which 
was the mother's settlement. 

Lord Ellenborough C. J. The birth settlement of 
the pauper, though in fact born at Ixmther^ was in Great 
Salkeld; for there he was in judgment of law born ; be- 
cause the order of removal being vacated, the mother's 
right to be in Lowther was void ab initio. 

Batley J. I am entirely of the same opinion. If 
the circumstances were sufiGicient to raise a presumption 



(a) Salk. 121. Much Wallham ▼. Peram, Ibid, 474. 
Cotton^ Ibid. B5%. 



WeHburtf t. 



of 
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181 ?• of the pauper's settlement being in BtmgaUy it was for 

^ „ the sessions, and is not for this Court, to draw that con- 

against clusion. But I caDnot see any £rround for such a pre- 

The Inhabit- ^ i , . . 

tilts of sumption. The pauper being a bastard, and not havmg 
SALtXLo; gained any settlement of his own, his birth-place is 
ptimd facie the place of his settlement. Lcndher was, in 
fact, his birth-place, but that happened by the wrongfid 
removal of his mother, as it afterwards turned out, from 
Great Salkeld. Therefore, it would be great injustice 
on the township of Morland, if by this removal it were 
prev)>nted from removing to Great Salkeld^ the real 
place of his birth. For, in contemplation of law, die 
child shall be deemed to be born in that parish whence 
the mother was improperly removed, if it be bom 
during the suspension of the order of removal by ap- 
peal, and the order be finally vacated. And this i^ 
upon the principle that no one shall take advantage of 
his own wrong. 

Abbott J. I am also of opinion that diis panper 
must be considered as bom in Great Salkeld. An ille- 
gitimate child is, as it cannot derive a settlement from 
its pm^ents, in the first instance settled where bom ; but 
where the mother id improperly removed, the law says^ 
that the parish whence the removal was made, and where 
but for this the child would have been born, is to be 
considered as the place of birth. 

HoLitovn J. I am of the same opinion. In con- 
sfderatibn of law it is eXacdy the same as if llie child 
had been actually born in Great Salkeld. 

Order confirmed* 
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The King against The Inhabitants of Saint Saturday, 
Andrew, Holborn, (Saffron Hill, Mid- "'^^ 

DLESEX.) 

UPON appeal, the quarter sessions for die county of Where a parish 
1 /. 1 1 r wasdWided 

Gloucester connrined an order for the remotai of into two 

«i* • * * 

Mary Aldridge and her child from the parish of Pains'- x. and Af., 
mck to the parish of St. Andrew^ Holbam, Saffiron Hill^ ^nuUnlng^iu 
subject to the opinion of this Court upon the following ^^^1*^ 
case : — ®"* *** **** 

other, and a 

The divisions of St. Andrew, Holbom^ Saffron HiU^ woman, who 

was settled in 

Middlesex^ and of St. Andrew^ Holboniy London^ al- Jf.,wasre- 

moTrd from a 

though divisions of the same parish, have separate over- third parish to 
seen, make separate rates, try appeab on mutual orders ^^. '* 
of removal, and, as far as concerns the maintenance of ^,,j^ ^rder' 
the poor, are in all respects separatie districts. Pending „**„^^*^^ 
an appeal upon an order removing the pauper as a "^<* pending 
single woman with child, from Painswick to St. Andrew, woman was d». 

... livared in /^ of 

Holbom, London, she was delivered of the child in the a bastard child, 
latter district The judgment of the quarter sessions the woman and 

,« 1 • ^ -n • • 7 r • j» *.• l>w d>ild ha?- 

on the appeal was against Patnswtck, tor misdirection £„g 5^,^ ^^ 
of the order of removal, and Painstoick accordingly took jrremoring^ 
back both the mother and child from the district of St. pw»h» were re- 

moYCd by ordef 

Andrew. Holbom, London, and removed them by a fresh to ^- •• Held, 

' ^ ^ '' that the child'i 

order to the now appellant district of St. Andrew, HoU setdement was 

not in 3f., but 

horn. Saffron Hill. The settlement of the mother is in the removing 
admitted to be in the appellant district, and the only 
question for the opinion of the Court is. Whether the 
same district is also the place of the child's settlement 

Ndan 
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The KxKO 
against 

The Inhabit- 
anU of 

St. Anprcw, 

HOLIOKN* 



Nolan and fV. E. Taunton^ in support of the order of 
sessions, did not dispute the general principle laid down 
in the preceding case, as to the settlement of a bastard 
born pending an appeal against an order removing* the 
mother, which is afterwards quashed ; but they said that 
this principle only applied to cases where the order is 
quashed upon the merits. Now, in the present case^ the 
order was quashed for want of form, that is, for its mis- 
direction to the wrong district, and therefore was like the 
case wherQ an order of removal is suspended ; in which 
case the law provides (a), that if the woman is delivered 
during such suspension, the child shall be deemed to be 
settled in the parish in. which was. the legal settlement of 
the mother at the time of her delivery. 



Tiut per Curiam. The statute has no regard to orders 
of removal improperly made, so as to give them a kind of 
floating existence until the blunder is cured by a fresh 
order. The order in question to the wrong district, is 
the same as if it had been directed to a wrong parish. 

Order quashed as to the child. 



(a) Stmt. 55 G. 5. c 101. «.6. 
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Good against Wilks. ^"'''f^^' 

^ June 25th. 

^PHE defendant was arrested upon an attachment for Anoitajatucii* 

X 1 /. ment lies for 

non-payment of moneys pursuant to a rule of court non-pajment 
founded upon an award. Two days before the return ,uaiit to m rule 
of the writ, he requested the plaintiff's attorney to suffer ^^i^aweid, 
him to go at large until the morrow, in order that he ^^J^^b^f" 
miffht obtain security for the money. The attorney con- »«ff««d to go 

^ •' '^ ^ ^ at large upon 

sentedy upon the defendant's giving an undertaking in the original 

attaclimenty 

writing to return into custody within the time proposed, upon tenm 

which he has 

On the morrow the agreement was renewed for another failed to com* 
day, but at the expiration of that time the defendant ^ ^ ^^ 
absconded. 



Marryat obtained a rule nisi for an alias writ of 
attachment. 

Scarlett^ Gvmey^ and HoUy who shewed cause, con- 
tended that an attachment against the person for non- 
payment of a debt, was in the nature of final process 
upon which the party has not a day in Court ; it was, 
therefore, analogous to a capias ad satisfaciendum. But 
if a plaintiff, having the defendant in execution upon a 
ca. sa.y permit him to go at large, although it be on 
terms which are not afterwards complied with, — as upon 
tin undertaking to render himself on a given day if he 
do not in the mean time pay the debt (a), or to pay the 

(a) Clarke t. Ciemcnt, 6 T, R. 525. 

Vol. VI. E e debt 



'WlLKS. 
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18 17* debt at a future time (a), and on failure to be liable to 
■^ be taken again in execution (i), — yet the plainti£f cannot 

affamsi TesoTt to the judgment, or again charge the defendant's 
person in execution. 

Baylet J. This case is different from the case of a 
capias ad satisfaciendum ; for here the writ is not only 
to procure satisfaction to the party, but also to satisfy 
the Court for the contempt. 

HoLROYD J. In the cases cited the debt was con- 
sidered as satisfied, by the plaintiff having had his 
debtor once in custody in execution ; but the foundation 
of this proceeding is the contempt of Court ; the prin- 
ciple of law, therefore, which governed those cases does 
not apply. Indeed, those cases were considered so 
strong, that the legislature (c) interposed in favour of 
the creditor, and provided that, although he had con- 
sented to the discharge of his debtor, he should not lose 
the benefit of his judgment altogether, but might have 
execution against the land or goods. 

Rule absolute. 

(a) Tanner ▼. Hague, 7 T. R. 420. 

(6) Blackburn v. StupaH, 2 Eatt, 245. 

(c) 41 (?. 3. c. 64. «. 1., but this act has expired. 
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White against Giv£ns. wednetday, 

^ June 25th. 

IN debt on bond, in the penal sum of 4000/., con- Where defend- 
. . , , . . ant is under 

ditioned to pay 2000/., the plaintiiF filed his dedar- terms to plead 

issuablvy he 

ation on the 25th of May. The defendant obtained an must plead 
order for time to plead, on the usual terms of pleading he^ntendTaond 
issuably, and taking short notice of trial for the ad-*^.^^*^^ 
joumed sittings after Easter term, and pleaded that only ^*^"JJf^^**** 
50/. were due on the bond, as to which a set-off. Re- cannot strike it 

oat and plead 

plication, that at the commencement of the suit more was the general 

issue, although 

due on the bond than 50/., to wit, the said sum of 4000/. he has not been 

ruled to o bid e 

The plaintiff added the similiter^ and delivered the paper by his plea, 
book on 27th Mat/f with notice of trial for the adjourned 
sittings on the Slst. On the 28th, defendant's attorney 
returned the paper book, with notice that he had struck 
out the similiter, and filed a demurrer to the replication. 
On the 7th of Junej the plaintiff joined in demurrer, 
and delivered the demurrer book with the usual rule ; 
at the expiration of which the defendant's attorney 
returned the demurrer book, with notice that he had 
struck out the special plea, and pleaded the general 
issue ofnon est factum. On the 1 2th of June the plain- 
tiff signed judgment for not returning the demurrer 
book. A rule nisi was obtained for setting aside the 
judgment for irregularity, on the ground that the de- 
fendant, not having been ruled to' abide by his plea, was 
at liberty to pursue the course above stated. 

Campbell, who shewed cause, denied the necessity of 
ruling the defendant to abide by his plea, in order to 

Ee 2 fix 
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1817. fix him to it, where he was under terms to plead 
issuably. 



Whim 

against 

GlXKSB, 



E. LaweSf contrd^ insisted that the defendant had 
complied with the terms, by pleading an issuable plea, 
and might, as in ordinary cases, strike out the special 
plea and plead the general issue, where he had not been 
ruled to abide by his plea* 

'Rut per Curiam. The meaning of the undertakmg 
was, that the defendant should hon&Jide plead the plea 
on which he rested his defence, and should adhere to it« 
Here the defendant, by striking out the plea which he 
first pleaded, acknowledged that it was fiJse. After that 
it was not competent to him to plead another issuable 
plea, and thus prevent the plaintiff firom trying the 
cause and having judgment, as he would have been 
entitled to if time for pleading had not been given. 

Rule discharged with costs. 
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ABATEMENT. 

See Pleading, 2. 6. Indictment. 
Practice, 9* 

ADMINISTRATOR. 
See Costs, 3. 

AFFIDAVIT. 

1. Affidavit to hold to bail, stating 
that defendant was indebted to 
plaintiffs in 130/. and upwards, 
for work and labour done, and 
for paper found by plaintiffs and 
their servants, in and about the 
printing of a certain book of de- 
f endant> and at his request, was 
held to be sufficient to shew that 
the work was done, and the ma- 
terials found for the defendant, 
and at his instance. Gale and 
Another v. Leckie, E, 57 G. 3. 

Page 228 

2. The intituling of an affidavit, by 
describing the plaintiff a *' gent., 
one, &C.9 the plaintiff not being 
an attorney, does not vitiate the 



affidavit, but the description may 
be rejected as surplusage* Reeves 
v. Crisp, E. 51 G. 3. Page 274 
3. The affidavits of individual jurors 
to impugn a verdict recorded, on 
the ground that it was not given 
with their assent, are not re- 
ceivable ; but the affidavits of by- 
standers as to what passed within 
their knowledge, touching the de- 
livery of the verdict, and dissent 
of some of the jury at the time, 
are admissible ; and if the Court 
see reason to think Uiat some of 
the jury may not have heard what 
passed at the time of delivering 
the verdict by the foreman, they 
will direct a new trial»and will not, 
at defendant's request, merely 
vacate the verdict, in order that 
it may be tried by the same panel, 
as if no trial had taken place. 
Rex V. Wooler, T. 57 G. 3. 366 



AMENDMENT. 
See Practice, 1« 



£e 3 
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AWARDS. 



BAIL. 



APPEAL. 

See Sessions. 

APPRENTICE. 
See Settlement. 

ARREST. 
See Privilege. Sheriff. 

ASSUMPSIT. 
See Money had and received. 

ATTORNEY. 

An attorney sued upon a recog- 
nizance of bail, is entitled to his 
privilege, although, by rule of 
touTtf an attorney is prohibited 
from being bail. Harper v. 7a- 
haurdin, T. 57 G. 3. Page 383 

AWARDS. 

1. Where, by deed of arbitration, 
dated 1st o£June, the arbitrators 
were to make their award on or 
before the 1st of October ^ with 
power, in case they should not 
agree in making their award 
within the time, to appoint an 
umpire, and his award to be 
binding, so as it be made within 
six months after the date of his 
appointment, and the arbitrators 
appointed an umpire within the 
time allowed to them, who made 
his umpirage within six calendar, 
but not witnin six lunar months, 
of his appointment: Held, that 
the umpirage was ill made. In 
the matter of Swinford and Horn^ 
E. 57 G. 8. 226 

2. Award that the sum of 230/. is 
due from defendants to plaintiffs, 
and that out of said sum defend- 



ants should pay to arbitrators 93/., 
being the expenses of preparing 
the agreement of reference and 
their award, and for their charge, 
trouble, and attendance, on the 
reference and arbitration, and 
certain costs, which they award 
to be paid to solicitor of plaintiffs, 
in respect of certain actions men- 
tioned in the agreement of re- 
ference, leaving the sum of 136/., 
which they award to be paid to 
plaintiffs: Held, that the award 
was void for uncertainty, in di- 
recting a sum in gross to be paid 
to the arbitrators for the objects 
above mentioned, without speci- 
fying the particular sum to be 
appropriated to each object. /2o- 
binson and Another v. Henderson 
and Others, E. 57 G. 3. 

Page 276 

BAIL. 

See Practice, 10. 15. 

After the bankruptcy of defendant, 
plaintiff may sue out a ca, sa.^ 
and proceed under it to fix the 
bail; therefore where ca. sa. 
issued 1st of May 1816, returned 
7207^ est inventus on the 1 9th ; on 
22d, sci,Ja, against the bail, and 
nihil returned ; on 1 4th of June, 
alias sci.Jh.f returnable SOth, and 
nihil returned ; on 3d July rule 
given to bail to appear ; and on 
9th judgment for default of ap- 
pearance ; on 23d of February ^ 
1816, commission of bankrupt 
issued against defendant, de- 
clared bankrupt on 11th March, 
who surrendered to commission 
28th and 29th March, and on 
27th April had further time 
allowed to finish his examination, 
till 28th May: Held, that the 
proceedings against the bail were 
regular, notwithstanding the bank- 
ruptcy of defendant, and pro- 
ceedings under it ; for the issuing 

of 



BANKRUPT. 
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of the ca. sa. was good notice to 
the bail, who are not restrained 
by 5 G. 2. c. 30. s. 5., which frees 
the bankrupt from arrest by any 
of his creditors during the time 
of his examination. Payne v. 
Spencer y E. 57 G. 3. Page 231 

BANKRUPT. 

See Bail. Practice, 15. 

An assignment by bankers, then in 
failing circumstances, and who 
had stopped payment, of all their 
estate and effects to trustees for 
the benefit of their creditors, is 
an act of bankruptcy, although 
the assignment be made merely 
for the purpose of making an act 
of bankruptcy ; and a commission 
sued thereon is good, although 
the affidavit to found it be made 
prior to the date of the assign- 
ment, if the commission be sealed 
after that date. Bankers' notes 
payable on demand, held by a 
creditor of the bankers, if not 
sufficient before demand made to 
constitute a good petitioning cre- 
ditor's debt, do not extinguish 
the prior debt due from the 
bankers. Cash and notes de- 
livered over by the partners of a 
country bank, being at the time 
in failing circumstances, and hav- 
ing suspended payment, and who 
a few days auer wards became 
bankrupts, to a partner of a Lon- 
don banking-house, their cor- 
respondents, who had come down 
for the alleged object of render- 
ing them assistance, part of which 
notes and cash was delivered upon 
the faith that assistance would be 
given, and the other part without 
any such expectation, were held 
to be recoverable by the assig- 
nees of the bankrupts, as money 
had and received, although there 
was no idea at the time of de- 



livery of giving an undue pre- 
ference, and no contemplation of 
an fLCt of bankruptcy. Simpson 
and Others v. Sikes and Others^ 
E. 57 G. 3. Page 295 

BARON AND FEME. 
See Husband and Wifb. 

BILLS OF EXCHANGE. 
See Pleading, 4. Practice, 16. 

1. A presentment of a bill of ex- 
change at the banking-house 
where payable, afler banking- 
hours, is sufficient, if a person be 
stationed at the banking-house* 
and return for answer no orders. 
Gamett v. Woodcock^ H. 57 G. 3. 

AJL 

u! Ml 

2. Plaintiff declared that J. 7*., on 
22d February 1816, made his bill 
of exchange, and thereby re- 
quired defendant, four months 
after date, to pay at Messrs. V. 
SLudCo. Lombard Sireetf&c On 
demurrer, assigning for cause 
that the bill was payable four 
months afler date, but no date 
was assigned to the bill, and that 
the non-payment by Messrs. V. 
as well as by defendant* was not 
negatived : Held, that the de- 
claration was well, for it shall be 
intended that it was dated on the 
day when it was made, and the 
bill did not purport that Messrs. 
V. would pay. Giles and An- 
other v. Bourne, H. 57 G. 3. 73 

3. A bill of exchange was drawn 
by mistake, as dated on the cor- 
responding day of the preceding 
month, instead of the day when 
drawn, and carried by the payee 
to defendant for acceptance, who 
accepted it, noticing the mistake ; 
afterwards the payee, upon com- 
munication with the drawer, al- 
tered the date to the day when 

E e 4 drawn* 
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BOND. 



BRIDGE. 



drawn, and acquainted defendant 
with what he had done, who ap- 
proved the same ; before the bill 
was negotiated, defendant, at the 
request of payee, that he would 
malce it payable in London, added 
to his acceptance the words, 
'' payable at Mr. A. Isaacs^ Saint 
Mary Axe, London :** Held, that 
a new stamp was not required on 
account of either of these alter- 
ations. Jacob V. Hart, E. 51 G.3. 

Page 142 

BOND. 
^S^ Evidence, 3. 

Bond by defendant as surety for 
W. and W; with a condition re- 
citing that obligees were bankers, 
and W. and W. paper manufac- 
turersy and had overdrawn their 
account with obligees 4822/., and 
in order to enable them to carry 
on their business, had applied to 
obligees to allow them for a time 
to overdraw such further sums as 
they should require, so as that 
the sum, together with the 4822/., 
should not exceed in the whole at 
any time 50001., which obligees 
had agreed to do» and the con- 
dition was for the payment by 
fV. and fV. and defendant, or any 
of them, of the sum of 4822/., and 
also such further sums as obligees 
should or might thereafter ad- 
vance to fF.and fV. in the course 
of their business, not exceeding 
in the whole 5000/. : Held, not to 
be avoided by the obligees hav- 
ing allowed fV. and H^. to over- 
draw to an amount, together with 
the 4822/., exceeding 5000/.» and 
therefore defendant's plea to that 
effect was ill pleaded; for the 
restrictive words in the recital 
were not to be construed as con- 
ditional, that if obligees exceeded 
the amount the bond should be 
void. 



Plea, that afler the making of 
the bond, the partnership of obli- 
gees was dissolved and a new 
partnership formed, by the re- 
tiring of one of the old partners 
and admitting a new partner, with 
which new partnership fF. and 
fV,, with the privity of the re- 
tired partner, kept an account, 
and that at the time of the dis- 
solution of partnership, a balance 
of 50001. was due from fV. and 
fV. to the partnership for such 
overdrawing; but the partnership 
did not at any time demand pay- 
ment of it, but on the contrary, 
at and after the dissolution, dis- 
charged fV. and fV. from making 
such payment, and consented that 
the balance should be, and it was 
transferred to the account be- 
tween W. and IV. and the new 
partnership, and became incor- 
porated in their account : Held, 
that the plea was ill, for an as- 
signment of a chose in action is 
no discharge of an obligation. 
Parker and Others, Assignees of 
Pen/old and Another, Bankrupts, 
v.G.F.fVise,E.57 G.S. 

Page 239 

BOTTOMRY. 
See Insurance, 1. 

BRIDGE. 

A hundred may be charged by pre- 
scription with the reparation of a 
bridge ; and this, although it ap- 
pears that, by a statute within 
time of legal memory, one of the 
townships, parcel of the hundred, 
was then annexed to it. Rex v. 
The Inhabitants of the Hundred 
oj Osxnestry, T. 57 G.S. 361 
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CARRIER. 

See Pleading, 6. 

A carrier's notice, limiting his liabi- 
lity, not available, if it appears 
that it did not come to the know- 
ledge of the customer. Kerr 
and Another v. WiUan^ E.51 G.3. 

Page 150 

CHOSE IN ACTION, 

See Bond. 

A trustee under the 54 G. S. c.l37. 
(Scotch bankrupt act) cannot sue 
in his own name for a chose in 
action. Jeffhy y. M'laggart, H. 
57G.S. 126 

CONTRIBUTION. 

Where plaintiflFand defendant were 
two of a committee appointed at 
a vestry meeting for the purpose 
of prosecuting nuisances on the 
waste lands and highways of the 
parish, which committee ap- 
pointed an attorney, who prose- 
cuted and obtained a verdict, 
and afterwards sued plaintiff for 
his bill of costs, which was re- 
ferred to arbitration, and 235/. 
with costs of the action were 
awarded against plaintiff: Heldy 
that plaintiff might maintain as- 
sumpsit against defendant for 
contribution. Holmes v. William^ 



sonf E. 57 G« 3. 
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COSTS. 

1. The defendants, in several ac- 
tions on a policy of insurance, 
paid money into cour^ and (the 
plaintiffs refusing to consent to a 
consolidation rule) obtained a 
rule for staying proceedings in 
the others until after the trial of 
one, upon the terms of their ad- 



mitting their subscription to the 
policy, the interest of plaintifi, 
&C.9 and afterwards judgment 
passed for defendants in the case 
tried : Held, that plaintiffs were 
entitled in the other actions to 
costs, to the time of paying 
money into court. PaweU and 
Another v. Parkinson^ H*57 G. S* 

Page 107 

2. Upon indictment for not repair* 
ing a highway, removed by the 
prosecutor, if the Judge at nisi 
prius certify that the defence was 
frivolous, the prosecutor shall 
have his costs, notwithstanding 
the defendant hath obtained a 
rule nisi to arrest the judgment. 
The King v. The Inhabitants of 
St. John the Baptist, Margate, 
H.57G.S. 130 

3. Administrator not liable to costs 
of nonsuit where the cause of 
action arises in lifetime of intes- 
tate. Jones, AdministratOTf y. 
fViUiams, E. 57 G. 3. 178 

COVENANT. 

1. Covenant lies on a deed of com- 
position with creditors^ by one 
of two partners, who signs the 
deed in the name of his firm, and 
sets his seal thereto, for non- 
payment of an instalment doe on 
a partnership debt ; for the other 
partner not being a party to the 
deed, cannot join in covenant. 
Metcalfy. Rycroft, H. 51 G. 3. 

75 

2. In covenant upon a charter- 
party of affireightment, by which 
the owner covenanted to take on 
board at London the freighter's 
goods, and to proceed therewith 
to Monte Video, and there de- 
liver them, and receive another 
cargo, and proceed therewith to 
the port of discharge in Great 
BUtain, and there deliver the 
same and end the voyage, in con- 
sideration 
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COVENANT. 



sideration of which the freighter 
covenanted to pay so much per 
month for freight during the 
voyage to M. V, and back to her 
port of discharge, it is not enough 
to allege in the declaration that 
the ship, after taking in a cargo 
in G* B.f and proceeding in part 
on her outward voyage, was 
against the will and without 
the default of the owner, and 
through the act of the super- 
cargo, the servant of the freighter, 
seized and brought back to 
London, and detained until re- 
stored to the owner, in conse- 
quence of which she required 
repair, and which plaintiff caused 
to be done with proper despatch, 
and was ready and willing to 
cause the ship to prosecute and 
complete her voyage, and offered 
her to defendant for that pur- 
pose, and requested him to de- 
spatch her, and upon this to 
assign a breach that defendant 
refused to despatch her, and re- 
nounced the charter-party, and 
further prosecution of the voy- 
age, and discharged the plaintiff 
from the same, per quod the 
plaintiff was hindered from en- 
deavouring to complete the voy- 
age, and to earn the money sti- 
pulated by the charter-party to 
be paid at her port of discharge ; 
for the defendant having once 
despatched the ship, there was 
no obligation upon him to de- 
spatch her a second time. Smith 
V. WiUon, H. 51 G.S. Page 78 
3. In covenant the plaintiffs declare, 
that A., B,f C, and D., by in- 
denture, demised to defendant, 
and make profert of the coun- 
terpart. Plea, non est foctum. 
After proof of the execution of 
the counterpart by defendant, it 
is competent to produce the 
lease, to shew that only two of 
the four lessors executed it ; and 



DENMARK. 

defendant having so done, and 
thereupon a nonsuit having been 
directed : Held, that the nonsuit 
was well. Wilson and Others v. 
Woolfryes, T. 57 G. 3. 

Page 341 

DEATH, Page 141. 

DENMARK. 

An ordinance made by the govern- 
ment of Denmark pending hosti- 
lities with Great Britain^ whereby 
all ships, goods, money and 
money's worth of or belonging 
to English subjects were de- 
clared to be sequestrated and 
detained; and all persons were 
commanded, within three days, 
to transmit an account of debts 
due to English subjects, in de- 
fault of which they were to be 
proceeded against in the Ex- 
chequer, in consequence of which 
a suit then depending in the 
Danish Court for recovering a 
debt due from a Danish to a 
British subject was not further 
prosecuted, and the debt was 
afterwards paid by the Danish 
subject, at the rate specified by 
the ordinance, to commissioners 
appointed in virtue of the ordi- 
nance to receive payment, upon 
production of whose receipt the 
Danish court quashed the suit, 
was held to be no answer to an 
action against the Danish subject 
to recover the same debt in the 
courts of this country; for the 
ordinance, not being conformable 
to the usage of nations, was held 
to be void. Wolff' and Others, 
Assignees of J' Wolff and J, Dor- 
vUle, Bankrt^ts, v. Oxholm, H. 
51 G. 3. 92 

ELEGIT. 
See Practice, 8. 
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ENGINE. 

The riotous demolishing of frames 
for the manufacture of frame- 
work lace is not an offence for 
which the Stat. 52 G. 3. c. 130. 
s.S. gives a remedy against the 
hundred ; for such frames are not 
within the meaning of the word 
engine, as used in that act. 
Or gill V. Smith and Another^ E, 
57G.S. Page 182 

EVIDENCE. 

1. In assumpsit on two judgments 
recovered in the Supreme Court 
of Jamaica^ copies of the judg- 
ments, purporting to be signed 
by the clerk of the court, and 
certified by him to be true 
copies, accompanied by a certi- 
ficate of a notary public of his 
being clerk of the said court, 
and by another certificate of the 
governor, under the seal of the 
island, that the person so certify- 
ing was a notary public, were 
held to be inadmissible evidence 
to prove the judgments. Appleton 
V. Lord Braybrooky H, 57 G»S» 

34. 
Black V. Lord Braybrook^ //. 
57 G. 3. 39 

2. In ejectment by the vendee of a 
term sold under a Ji. fa, against 
the defendant in execution, it is 
sufficient to produce thej^.^a. 
without proving a copy of the 
judgment. And where it ap- 
peared that the term had been 
granted to defendant's father, 
and that on his death, intestate, 
his son J. B. entered and took 
administration, and was possessed 
till his death, and that on his 
death, defendant, his brother, 
entered, and that by indenture 
between defendant and B* M. 
(concerning other premises) it 



was recited that defendant was 
legal personal representative of 
J.B. : Held, that this was primci 
facie evidence that the term was 
vested in defendant. Doe dem* 
Batten v. Murless, H. SI G. 3. 

Page 110 
3. On non estfactum^ held thuEit the 
defendant could not give in evi- 
dence that the bond was given 
for repayment to plaintiff of 
monies which had been em- 
bezzled by the servant of plain- 
tiff, which consideration had been 
concealed from defendant when 
he executed the bond. Harmer 
ana Another v. Rotve, E. 57G.S* 

146 

FORCIBLE ENTRY. 

Indictment for forcible entry, 
charged that defendants into one 
messuage, &c., then and there 
being in the possession of one 
fV. P., he, the said W. P., then 
and there being also seised thereof^ 
with force and arms, &c. did 
enter, and the said W*P. from 
the peaceable possession with 
force and arms, &c. did put out. 
After conviction of defendants ; 
Held, that this was a sufficient 
averment of the present seisin of 
W, P. to warrant the Court in 
awarding a writ of restitution. 
Rex V. Hoare and Others^ E. 
57 G. 3. 266 

FOREIGN LAWS. 
See Denmark. 

FRAUDS, STATUTE OF. 

Plaintiff having distrained for rent- 
arrear, goods which the tenant 
was at that time about to telly 
agreed with defendants to deliver 
up the goods, and to permit them 
to be sold by one of defendants 

for 



42* INDICTMENT. 

for the tenant, upon defendants' 
joint undertaking to pay to plain- 
tiff all Bucb rent as should appear 
to be due to him from the tenant ; 
and he thereupon delivered up 
the distress: Held, that this 
agreement was not within the 
statute of frauds. Edteards v. 
Keliif and Another, E. 51 G. 3. 

Page 20* 

FREIGHT. 
See Covenant, 2. 

HIGHWAY. 

See Costs, 2. 



HOLIDAY. 
See pRACTicB, 6. 

HUSBAND AND WIFE. 

SmFlkadinqi 5. 
The court on motion set aside a 
judgment on a warrant of attor- 
ney given by a feme covert, al- 
though she had been divorced d 
nensa et thora. Faithomer. Bla- 
guire and Catherine ihe Wife of 
F.Lee, H. 57G.3. 73 

HUNDRED. 
See Bridge. 

INDICTMENT. 
See Forcible Entrv. 

1. Indictment against A. by the 
addition of servant is ill ; but if 
A plead in abatement, he must 
Kivo a better addition. The 
KutK V. Checkett and Othert, H. 
SI G. 3. 88 

2. After verdict of "guilty" on 
an indictment for perjury, in ao 
answer exhibited to a bill filed in 



INSURANCE. 

the Court of Exchequer, the 
Court refused to arrest the judg- 
ment, on the ground that the 
answer was intituled as an an- 
swer to a bill of the plaintiff, but 
varying the Christian name of 
one of them. The King v. flo- 
beH Roper, E. 57 G. 3. 

Page 327 

INSURANCE. 
1. A policy of assurance on a bot- 
tomry bond, made to two persons 
in partnership, is void, by reason 
that Stat. 6 G. 1. e. 18. makes the 



action against the assurer on 
such bond, Held, that he might 
object that the bond was void, 
although, under a consolidation 
rule, he had agreed to admit the 
plaintiB^B interest. Everth and 
Another V. Blachium, E. 51 G.S. 
152 
2. An assured, upon a policy ef- 
fected in terms sufficiently targe 
to coniprehend an illegal adven- 
ture, and who intends Uiereby to 
cover an illegal adventure, can- 
not recover back the premium 
without some formal renunciation 
of the contract made known to 
the underwriter before the bring- 
ing of the action, although the 
adventure is never entered upon ; 
therefore, on a policy on goods 
on board the Audaz, (^a Spanitk 
ship), or any other ship or ships 
at and from Ainu (Mean* and 
Peniacola to a port in the United 
Kingdom, Pemacola, at the time 
of effecting the policy, belong- 
ing to Spain, and New Orleans 
to AmrrUM ; which latter coun- 
try was at war with this country, 
but Spain was neutral, and the 
assured intending by the policy 
to cover an importation of cot- 
ton-wool from New Orleam to 
Liver- 



INSURANCE. 

Liverpool: Held, that, suppos- 
ing this to be a case in which the 
assured was at liberty to rescind 
the contract, yet, as he had not 
given any notice to the under- 
writer of his intention to do so, 
he could not maintain an action 
to recover back the premium, 
although no cargo was loaded on 
board the ship named, or any 
other ship covered by the policy. 
Palyart v. Leckie^ E. 51 G. 3. 

Page 290 
3. If a policy of assurance be in its 
language large enough to cam- 
prise an illegal adventure, and 
the assured contemplated an ille- 
gal adventure, the underwriter is 
not entitled to sue for the pre- 
mium ; therefore, where a broker 
effected a policy with plaintiff, 
an underwriter, on goods on 
board a Spanish ship at and from 
Netv Orleans and Pensacola, both 
or either to her port of discharge 
in the United Kingdom, with a 
memorandum of receipt of the 
premium from «/. P. (a merchant 
in London)^ which policy was on 
behalf of a Spanish merchant at 
Vera CruZf and at the time of 
effecting it Nexv Orleans belonged 
to the Americans, who were at 
war with this country, and Pen^ 
sacola to tlie Spaniards^ who 
were neutral ; and the object of 
the assured was to cover an im- 
portation of wool in Spanish 
ships, from New Orleans to Great 
Britain: Held, that the under- 
writer could not recover from 
the broker the premium, inas- 
much as such adventure from 
Neu) Orleans with cotton-wool 
was illegal ; and if plaintiff in- 
tended to protect it, his sub- 
scription was illegal ; and if he 
did not, it was void, and so no 
consideration. Jenkins v. Potver, 
E. 51 G. 3. 282 
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JURISDICTION. 

The jurisdiction of justices under 
the 35 G. 3. c. 113., upon an in- 
formation for selling ale, &c. by 
retail without a licence, is not 
taken away by 48 G. 3. c. 143. 
The King v. Drake and Another, 
H.51G.S. Page 116 

JURY. 
See Affidavit, 3. 

LANDLORD AND TENANT. 

See Notice to Quit. Plead- 
ing, 1. 

LEASE. 

A proviso in a lease for yearsy 
(whereby the rent is payable on 
a day certain, at the mansion- 
house of lessor,) that if the rent 
shall be unpaid for forty days 
afler the day whereon it is re- 
served (although not demanded), 
the lease shall be void, does not 
make the lease voidable by the 
lessee by reason of his having 
overstaid the forty days allowed 
for payment; and in debt by 
lessor on bond given by lessee 
and defendant in a penal 8um» 
conditioned for payment of said 
rent at the day and place men- 
tioned in said lease^ plaintiff may 
assign for breach, nonpajrment 
of rent at the day and placei 
without shewing a demand of the 
rent. Rede v. Farr, H. 57 6.8. 

121 

MANDAMUS. 

See Sessions* 

Mandamus to a freeman of the city 
of Oxford to take upon himBeiiP 
the office of common coimcilo 
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man, although he had not taken 
the sacrament within a year of 
his election. Rex v. Walker^ E. 
51 G. 8. Page 277 

MONEY HAD AND RE- 
CEIVED. 

Where defendant, being a creditor 
of plaintiff, entered into a com- 
position-deed with the other cre- 
ditors to receive 10s. in the 
pound, under an agreement with 
plainti£P that he would give de- 
fendant his promissory notes for 
the remainder of the debt, which 
notes were accordingly given, 
and the composition was paid to 
defendant, and he negotiated the 
promissory notes, the holder of 
one of which enforced payment 
from plaintiff by action: Held, 
that plaintiff might recover back 
the amount from defendant in an 
action for money paid, had, and 
received. Smithy. Cuff.E. 57 G.S. 

160 

NOTICE TO QUIT. 

1. Notice to quit to a tenant of 
lands originally devised to the 
rector and churchwardens of a 
parish, and their successors in 
trust, signed by the rector and 
churchwardens, requiring him to 
deliver up the premises to the 
rector ana churchxioardens Jor the 
time beings is ill. Doe dem. Brooks 
and (Mers v. Fairdoughy //. 
57 G. 3. 40 

2. Agreement between P. and fT. 
for the tale of lands to W.t to 
be completed on 25th March^ 
and before the day fV. agrees to 
let to defendant from that day, 
and defendant is let mto pos- 
session before the day by consent 
of p., upon notice to P. that fT. 
had agreed to let to him ; on the 
29th May, conveyance executed 
as of 25th Marchf subject to a 
term redeemable on payment by 



W. of purchase-money, with in- 
terest, with power to P. to enter 
for default of payment by W.i 
Held, that P. might bring eject- 
ment for default of payment, 
without giving defendant notice 
to quit. Doe dem. Parker v. 
Boultony E. 57 G. 3. Page 148 

ORDER OF REMOVAL. 

Order of removal of father con- 
firmed is conclusive as to the 
settlement of son, although the 
son be not named in the order, 
and be emancipated at the time 
of making it, if he hath not ac- 
quired any settlement in his own 
right. The King v. The Town- 
ship of Catterall, H. 57 G. 3. 83 

PARTNER. 

Payment to one of two partners of 
a partnership debt, after they had 
appointed a third person to col- 
lect the debts, and with notice 
of such appointment, held good. 
Porter and Another v. Taylor^ 
E.5TG.S. 156 

PERJURY. 
See Indictment, 2. 

PLEADING. 
See Practice, 18. 

I. Lease by plaintiff to «/• T. for 
years of a messuage and farm, at 
a yearly rent, payable quarterly, 
and J. T. covenants to pay the 
rent at the days and in manner 
therein mentioned, and also to 
pay interest in case the rent 
should be behind three quarters ; 
and defendant covenants that 
</. T. shall at all times during 
the term, well and truly pay to 
plaintiff the said rent at the re- 
spective days, and also interest, 
and sbaU duly observe all the 

coveoantSy 
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covenants, and that in case J. T* 
should neglect to pay the rent 
for forty days, defendant shall 
pay on demand : Held, that the 
defendant was not chargeable 
until afler forty days, and de- 
mand made ; and plainti£P having 
declared generally, assigning for 
breach rent arrear, and it ap- 
pearing upon oyer that the lease 
contained the qualifications above 
stated, that the breach was ill 
assigned, and there being general 
damages upon the whole declar- 
ation, which contained other 
breaches which were well as- 
signed, that judgment neverthe- 
less must be arrested causa qua 
supra. SickUmore v. Thistleton^ 
H. 57 G. 3. Page 9 

2. In assumpsit if one of the plain- 
tiffs be misnamed in his surname, 
this is in abatement and not in 
bar. Jotcett and Others v. Char- 
nock, H. 51 G. 3. 45 

S. In an action on the case upon a 
custom for not grinding at plain- 
tiff's mills, plaintiff may declare 
generally upon the custom for 
a certain toll, without specifying 
the particular toll, or the con- 
sideration for it, or that it is a 
reasonable toll; and a continuance 
of uniform payment and acqui- 
escence is evidence of its reason- 
ableness, and the Court shall 
judge, under all the circum- 
stances, what is reasonable. Gard 
V. CaUard, H. 51 G. 3. 69 

4. In assumpsit by indorsee against 
indorser of a bill of exchange 
plaintiff declared that A. B. ac- 
cepted, and by that acceptance 
appointed the money, in the bill 
specified, to be paid at the house 
of G. and Co., and averred that 
the bill was in due manner pre- 
sented to G. and Co., and to 
A, B. for payment, and G. and 
Co. and A. B. were then and 



there reouired to pay the same 
to plaintiff, according to the tenor 
and effect of the bill, and accept- 
ance and indorsement ; upon 
special demurrer for cause, that 
it did not appear that the bill 
was presented at the house, 
Held, that tlie averment was 
sufficient. Bush v. Kinnear, E, 
51 G. 3. Page 210 

5. Covenant by indenture, reciting 
that differences had arisen be- 
tween plaintiff and his wife, and 
that it had been agreed to live 
apart, and that plaintiff should be 
paid, during the separation, the 
annual sum of 30/. out of the 
personal estate of his wife ; and 
defendant, on behalf of the wife, 
with her privity, testified by 
her being a party, covenanted 
to pay the same out of the 
personal estate of the wife : 
Held, that it was sufficiently 
shewn by the declaration, al- 
though it contained no precise 
averment of the fact, that the 
wife had a personal estate, and 
the Court refused to arrest the 
judgment. Groom v. Dehenham, 
T. 51 G. 3. 345 

6. A declaration, charging the de- 
fendant, as proprietor of a com- 
mon stage coach, for carrying 
passengers from London to Man* 
Chester for hire, and that he re- 
ceived M. A. as passenger, to 
be safely carried from M. to Z,., 
for a certain fare, and by reason 
thereof, ought carefully to have 
conveyed her; yet defendant, 
not regarding his duty, conducted 
himself so carelessly, that by the 
negligence of him and his ser- 
vants, and for want of due care and 
attention to his duty, the coach 
was overturned, whereby M. A. 
was injured, &c., was held to be a 
declaration in tort, and therefore 
that a plea in abatement, that 

other 
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other penfoDS were joint pro- 
prietors with the defendant, was 
ill. AnseU v. Waterhouse^ T. 
57 G. 8. Page 885 

POOR RATE. 

1. Canal lands exempted by act of 
parliament from rate, in respect 
of the value of the lands increased 
by the tolls. Rex v. St. Mary 
Leicester, T. 57 G. 3. 400 

2. Tolls per se not rateable to the 
poor rate. ib. 

PRACTICE. 

See Affidavit. 

1, The entry of the similiter of nil 
debet to a qui tarn action, in the 
name of defendant instead of 
plaintiff, may be amended afler 
verdict for plaintiff, and is not a 
ground for arresting the judg- 
ment. Wright, qui tarn, Sfc, v. 
Norton, H. 57 G. 8. 50 

2. Prisoner committed for man- 
slaughter, allowed to give bail 
before a magistrate in the country 
by reason of his poverty, which 
rendered him unable to appear 
with bail in court. The King v. 
Joseph Massey, H. 57 G. 3. 108 

8. Upon a rule to appear to a scire 
Jacias quare executionem non, Sun- 
day, though an intermediate day, 
is not to be reckoned as one 
of the four days which the plain- 
tiff in error is entitled to have. 
Goodtoin v. Lugar, H* 57 G. 8. 

188 

4. The plaintiff cannot treat a plea 
as a nullity, and sign judgment, 
unless it be palpably a sham plea. 
Bell V. Alexander, H. 57 G. 3. 

183 

5. The plaintiff may sign judgment 
as for want of a pica, if the plea 
be palpably a sham plea. Phmips 
V. Bruce and Others, H* 57 G. 3. 

184 



6. The 5th of ^ovemifT is a holiday 
at the office of the signer of 
writs, during the time of morning 
service. Day v. Signer of Writs, 
H. 57 G. 8. Page 186 

7. A writ of error, although bail 
thereto do not justify, is good 
cause for not charging defendant 
in execution. Maitland v. Maza- 
redo, H. 51 G.S. 139 

8. A scire Jacias is necessary to 
revive the judgment after a year 
and a day, before an ele^ can 
be sued out. Putland the elder 
V. Neuoman and Putland the 
younger, E. 57 G. 3. 179 

9. Rule refused to set aside service 
of declaration in ejectment, on 
the ground that notice to the 
tenant in possession was addressed 
to him by a wrong christian name; 
for this would be to allow, in 
effect, a plea in abatement, in 
ejectment for a misnomer. Doe 
dem. Stainton v. Rotoe, E. 51 G.S. 

203 

10. Bail excepted to and rejected 
may render defendant, so long as 
they remain on the bail piece. 
Saver and Another v. Verden- 
halm, E. 51 G. 8. 218 

11. Plaintiff cannot be dispaupered 
afler judgment, as in case of a 
nonsuit. Jenkins v. Hyde, E. 
51 G. 3. 228 

12. Service on the defendant per- 
sonally of copy of a rule for re- 
ferring a promissory note to the 
master, without shewing him at 
the same time the original, is good 
service. Bdlairs v. Poultney, E. 
51 G. 3. 230 

13. On serving copy of latitat, if 
defendant require to see .the 
original, it must be shewn to 
him, otherwise the service will 
be irregular. Petit v. jimbrose, 
E. 51 G. 8. 274 

14. Stay of proceedings, after 
judgment recovered on bringing 
the money into court, plaintiff 

having 
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haring been outlawed in another 
action. Grant v. BryanU T, 
57 G. 3. Page 347 

15. Time enlarged for bail to sur- 
render their principal, who had 
become a bankrupt, for the pur- 
pose of his examination. Offley 
and Olhersv.Dickins, T. 57 G. 3. 

348 

16. Plaintiff must sign interlocutory 
judgment before he can have a 
rule to refer it to the master to 
compute principal and interest 
on a bill of exchange. Tiiere- 
fore, where, after a plea of judg- 
ment recovered, and replication 
nul tiel record, the master had 
marked the roll with the usual 
entry on non-production of the 
record, it was nevertheless held, 
that a rule for computing prin- 
cipal and interest was irregular 
before interlocutory judgment 
signed. Moses v. Compton, T. 
57G.S. 381 

17. An alias attachment lies for 
non-payment of money pursuant 
to a rule of court founded on an 
award, where defendant has been 
suffered to go at large upon the 
original attachment, upon terms 
which he has failed to comply 
with. Good V. Wilks, T. 51 G. 3. 

413 

1 8. Where defendant is under terms 
to plead issuably, he must plead 
such a plea as he intends bond 

Jide to abide by ; and, after hav- 
ing pleaded a special plea, can- 
not strike it out and plead the 
general issue» although he has 
not been ruled to abide by his 
plea. White v. Givens, T. 57 G.3. 

415 



PRINCIPAL AND FACTOR. 

1. Where plaintiffs, having a con- 
signment of goods coming from 
abroad, transmitted the bill of 
lading, which was to deliver to 
\oh. VI. 



their order, to B. their brokers 
in London, instructing them to 
sell, and on the arrival of the 
consignment, drew on B, as on 
former occasions, in anticipation 
of the proceeds, authorising B. 
to deal with the consignment at 
their discretion, which bills B. 
accepted, and placed the con- 
signment in the hands of defend- 
ant, their factor, for sale, not 
disclosing to him that it was not 
their property, and drew on him 
on account ; which bill he ac- 
cepted and paid, and sold the 
goods and rendered his accounts, 
including the sale therein, to B,^ 
who, before their acceptances 
became due, failed, and the same 
were dishonoured: Held, that 
plaintiffs were entitled to recover 
the proceeds of such sale from 
defendant. Graham and Others 
V. Dyster, H. 51 G. 3. Page 1 
2. A factor cannot pledge, unless 
the owner of the goods arm him 
with such indicia of property as 
to enable hifti to deal with it as 
his own ; therefore, where plain- 
tiflfs, having gums for sale, ware- 
housed in their names at the 
London Docks, received from 
C, a broker, a sold note, not 
disclosing the name of any pur- 
chaser, and gave C. an order on 
the Docks for the weighing and 
transfer of the gums to his order, 
and sent him an invoice as for 
gums bought of them by C, and 
having called upon him to settle 
for the gums as per contract, 
drew on H, for the price, which 
bills were accepted by H, and 
guaranteed by C., who after- 
wards pledged the gums for a 
valuable consideration to defend- 
ant, handing over to him the 
transfer order of plaintiffs, toge- 
ther with a transfer order from 
himself; and afterwards, and be- 
fore the bills became duC; became 

Ff bank- 
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bankrupt: Held, that plaintifiB 
were entitled to maintain trover 
against defendant for the sums. 
Boyson and Others v. Thomas 
Coles, H. 57 G. 3. Page 14 

3. Where a factor, having a del 
credere commission, soldf goods 
for Uie plaintiffs to defendant 
without oisclosing their names, 
the defendant knowing that he 
was factor, and the plaintiffs, ac- 
cording to the settled course of 
dealing between them, drew on 
the factor for the amount, who, 
before the bills became due, 
stopped payment, and afterwards 
became bankrupt: Held, that 
notwithstanding the del credere 
commission, the plaintiffs might 
have assumpsit against defendant 
for the price of the goods, the 
balance of the account current 
between the factor and defendant 
being at the time he stopped 
payment in favour of the factor, 
out at the time of action brought 
in favour of defendant. Hornby 
and Others v. Lady^ E. 51 G. 3. 

166 

PRIVILEGE. 

The candle and fire lighter to the 
yeomen of the guard at St, James's 
palace is privileged from arrest 
on mesne process. Hatton v. 
Hopkins, E. 51 G. 3. 271 



PROMOTION, 141, 2. 



REPLEVIN. 

Upon avowry for rates made on 
pluntiff 's lands under 50 G. 3. 
c. 47. (local and personal), where 

Elaintiffs were nonsuited, it was 
eld that defendant was not en- 
titled to a writ of enquiry of 
damages, the act only giving 
treble costs. Gotobed and An* 



other V. Wod and Others, H. 
57 G. 3. Page 128 

SCIRE FACIAS. 
See Practice, 3. 

SESSIONS. 

1. On appeal against a poor rate, 
on the ground tliat the appellant 
was overrated, the practice at 
the sessions requiring the appel- 
lant to begin by proving his case, 
which the appellant refusing to 
do, the appeal was dismissed; 
the court refused a mandamus to 
the sessions to rehear the appeal 
on this objection. The King v. 
The Justices ofSuJblk, H. 57 G.3. 

57 

2. By 55 G. 3. c. 99. (local and per- 
sonal), which imposes a penalty 
on bakers baking on Sundays, it 
is enacted (s, 19.), that persons 
aggrieved by the judgment of the 
magistrate may appesd to the next 
general or general quarter ses- 
sions, they entering into a re- 
cognizance at the time of such 
conviction, or within twenty-four 
hours afler, with sureties, upon 
condition to prosecute such ap- 
peal with cfiPect, which recog- 
nizance the convicting magistrate 
is required to take: Held, that 
an order of sessions, 2 G. 2., that 
all notices of appetd made to the 
Court should be given by the 
parties concerned eight davs be- 
fore the sessions began, dfd not 
apply to an appeal under this act, 
where the party appealing had, 
at the time of the conviction, de- 
clared his intention to appeal, 
and had entered into the re- 
quired recognizance. Rex v. 
The Justices of Kent, E. 57 G. 3. 

258 

3. The pilot act, 52 G. 3. c.39., 
enacts, that persons convicted of 

offences 
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offeDces against the act iDay, 
witliin three calendar months 
after such conviction, appeal to 
the sessions, first giving ten days' 
notice of such appeal to the per- 
sons appealed against, and within 
fourteen days next after such 
notice entering into a recogniz- 
ance : Held, that the party con- 
victed had three calendar months 
within which to give notice of 
his intention to appeal to the 
then following sessions, which 
were held more than three ca- 
lendar months after the con- 
viction, and need not appeal to 
the next immediate sessions after 
the conviction. Rex v. The Jus- 
tices of Middlesex, E. 5*1 G. 3. 

Page 279 

\, A rule and practice of the court 
of quarter sessions, that in all 
cases of appeal, not otherwise 
directed by law, ten days' notice 
in writing shall be given by ap- 
pellants to respondents, and that 
in cases of respited appeals the 
like notice is given, unless there 
be any agreement between the 
parties to the contrary, are not 
applicable to the case of an ap- 
peal adjourned to the next ses- 
sions, at the instance and for the 
accommodation of respondents; 
and therefore, where an appeal 
having been so adjourned, the 
justices dismissed it at the next 
sessions, because the appellant 
had not given notice of his in- 
tention to prosecute it at those 
sessions, the Court granted a 
mandamus. to the justices to hear 
the same. Rex v. The Justices 
ofLindsey, T. 51 G. 3. 379 

5. Where an order of removal was 
made on the 2d January and 
served on the 7th, and the ses- 
sions was holden on the Hth, 
and the appellant parish was 
fifteen miles from the place of 
holding the sessions, by the prac- 



tice of which sefisioDfi eight days' 
notice was required, in order to 
enable an appellant to enter and 
try his appeal: Held, that the 
appellant might pass by the first 
sessions, and give notice for, and 
enter and try his appeal at, the 
following sessions. Rex v. The 
Justices of Southampton,T,57 G.3. 

Page 894 

SETTLEMENT — Apprentice. 

1. Where pauper, a parish appren- 
tice, bound till twenty-one, served 
about eight years, when it was 
agreed that he should go to C, 
who was of the same trade with 
his master, to serve him the re- 
mainder of his term, and C agreed 
to pay his master ls,6d. per week 
during that period, and pauper 
accordingly went to C, at nrst 
for a few days on trial, and con- 
tinued serving him with his 
master's express consent, and 
after he had been there three 
weeks, the original indenture was 
given up by his master to C, and 
a new mdenture of apprentice- 
ship made between the pauper, 
his father-in-law, his master and 
C, without reference to the 
original indenture, and for a 
longer period than the remainder 
of the original term, and contain- 
ing some provisions difiPering from 
those in the original indenture : 
Held, that pauper did not gain a 
settlement by serving C. as upon 
a constructive service under the 
first indenture with his master's 
consent, although C. continued 
to pay his master the Is, 6d. per 
week under the agreement. Rex 
v. The Inhabitants of Eccksfield, 
E.57G.S. 173 

2. Where pauper, being the son of 
a certificated person, residing 
with his father under the certin- 
cate as one of liis family, was^ at 

Ff 2 the 
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the age of nineteen and upwards, 
bound apprentice, and served his 
master out of the certificated 
parish, and obtained his majority 
about eight months previously to 
leaving his master's service, dur- 
ing which time he slept at his 
father's house in the certificated 
parish, with his master's consent, 
he not having room for him in 
his own house for more than forty 
nights, and on the night before 
he left the service : Held, that 
he did not thereby gain a settle- 
ment in the certificated parish. 
Rex V. The Inhabitants of Man- 
nrngtree, E. 57 G. 3. Page 214? 

8. An apprentice to a barge-mas- 
ter, who had slept thirty-five 
nights in his master's parish dur- 
ing his service, went with his 
master on a voyage to London^ 
where the master absconded and 
never returned during the period 
of the indentures ; but the ap- 
prentice returned in the barge to 
the master's parish, and remained 
on board two days, when, in 
consequence of illness, he was, 
by direction of his master's wife, 
conveyed to the workhouse, she 
being unable to accommodate 
him m her own house, but was 
maintained entirely at hei* ex- 
pense, in expectation of her 
husband's return, during three 
weeks, while he continued there : 
Held, that the apprentice ac- 
quired a settlement by such resi- 
dence in his master's parish. 
Rex v. The Inhabitants of Foul- 
ness, T. 51 G. S. 351 

4. A person residing in N. under a 
certificate from R,<, was bound 
apprentice to a master residing 
in A^., and served his time ; and 
during the greater part of his 
service, and on the last night of 
it, slept in N,f but in the course 
of his service was in the habit of 



navigating a Hver, and was de- 
tained occasionally for two or 
three days together, and slept at 
an inn or on board the barge in 
a third parish, and slept there 
considerably more than forty 
nights during his apprenticeship ; 
but he could not say for forty 
nights in any one year : Held, 
that his settlement was in R, 
Rex V, The Inhabitants of Rust- 
ington, T.57G.3. Page 396 

SETTLEMENT — By Birth. 

1. A bastard born in £., pending 
an order of removal of his mo- 
ther from S. to Zr., which was 
afterwards quashed, was held to 
be settled in S.; and relief given 
to him by the parish officers of 
the parish which was the birth 
and settlement of the mother, 
was held not to raise a presump- 
tion, under the circumstances, of 
his settlement there. Rex v. 
The Inhabitants of Great Salkeld, 
T. 57 G. 8. 408 

2. Where a parish was divided into 
two districts,. Z. and M., each 
separately maintaining its own 
poor, and removing from one to 
the other, and a woman, who 
was settled in M*f was removed 
from a third parish to Z. by 
order of removal directed to Z., 
which order was quashed upon 
appeal, and pending the appeal 
the woman was delivered in Z. of 
a bastard child, and afterwards 
the woman and her child, having 
been received back by the re- 
moving parish, were removed by 
order to M.i Held, that the 
child's settlement was not in M., 
but in the removing parish. Rex 
V. The Inhabitants of Saint An- 
dretvs, Holbom, 7'. 57 G. 8. 

411 
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SETTLEMENT — Certificate. 

See Apprentice, 2. 4. 

A parish certiBcate under the re- 
spective hands of two church- 
wardens and one overseer, but 
having only two seals, one being 
opposite the names of the church- 
wardens, was held insufficient. 
Where the parish was in two 
counties, an allowance by two 
justices of one county held suf- 
ficient. The King v. The Inha- 
bitants of Austrey^ E. 57 G. 3. 

Page 319 

SETTLEMENT —£5/fl/^. 

R. P. went about thirty-seven years 
ago to live in the house of T. W.y 
in the parish of C. Af., and in 
the course ©f a year married T, 
lV,*s daughter, who was living 
with her fiather; the house was 
held by the father under a lease 
for years, determinable on three 
lives. /F. died about thirty-six 
years ago intestate* leaving a 
widow^ a son, and his said daugh- 
ter; the widow and daughter, 
with R, P. her husband, were 
living in the house at T. fV,*s 
death, and the widow continued 
there till her death, about six 
years ago, and the daughter and 
R. P. to the present time ; but it 
did not appear that letters of 
administration were taken out : 
Held, that R. P. did not by such 
residence acquire a settlement. 
Rex V. The Inhabitants qf Cau" 
ford Magna, T. 57 G.3. 355 

SETTLEMENT -- By Hiring 
and Service. 

1 . ATiiring on the 1 3th of October, 
1807, to serve till the 11th of 
October following, and service 
until that day, was held not to 



confer a settlement, although t^e 
year 1808 was leap year. Rex 
V. The Inhabitants of Worming- 
hall, T. 57 G. 3. Page 350 

5. Where a pauper was hired as a 
servant in husbandry for a raontli 
upon liking, and if he suited his 
place, to continue during the 
year, and to have three guineas 
wages ; and when he had served 
the month, his master said he 
suited, and if he Hked misht 
continue, but he must leave his 
place a fortnight before the end 
of the year, in order that he 
might not be an incumbrance to 
the parish ; and he continued till 
fourteen days before the end of 
the year, when his master told 
him his time was up, and as he 
had behaved so well, he would 
pay him the whole wages, which 
the master accordingly did, and 
the pauper quitted the house, and 
never returned, but went to his 
father's: Held, that the pauper 
did not acquire a settlement 
under this hirine and service, for 
there was no hiring for a year. 
Rex V. The Inhabitants qf Little 
Coggeshall, E. 57 G. 3. 264 

SETTLEMENT — By Purchase. 

Where </. C agreed by parol to 
purchase a copyhold house and 
land for 1501., and paid 34/. on 
account of the purchase, and en- 
tered into possession in part per- 
formance of the contract, and 
continued in possession as owner, 
under such purchase, for nearly 
six months, but no surrender was 
made, and a difference arising 
between him and the vendor as 
to the loan of part of the un- 
paid purchase money, the parties 
agreed to rescind .the contract, 
and that possession should be re- 
stored, J. C. consenting to take 
back 14/. : Held, that this was 

not 
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not such a purchase as would 
confer a settlement on «/. C. Rex 
V. The Inhabitants of Long Ben- 
nington, T. 57 G. 8. Page 403 

SETTLEMENT— JBy a Tenement 
qflQla Year. 

1. The value of a tenement, in re- 
spect of acquiring a settlement, 
is to be taKen as of the time 
when the party comes to settle 
on it ; hence> where a man took 
a piece of land for ninety-nine 
years, at the rent of two guineas 
a year, on which he built two 
houses, each of the yearly value 
of five guineas, in one of which 
he lived, and let the other at five 
guineas a year : Held, that he 
did not thereby gain a settlement. 
The King v. The Inhabitants of 
Aston, near Birmingham, H, 
51 G. S. 54 

2. The renting of twenty -seven 
perches of land, for growing 
potatoes, at the price of 2s. 6d, 
per perch, amounting to 3/. 7^«, 
and under an agreement with the 
landlord that he should furnish 
the tenant with manure sufficient 
for the culture of the potatoes, 
was held to be a renting at the 
price above mentioned, although 
the manure toas notjumished until 
after the holding commenced ; and 
the value of the land to be let, 
per acre, on the ordinary terms of 
husbandry^ usual in letting farms, 
according to the course of good 
husbandry, did not exceed 4/. 
per acre ; but when let on the 
terms above mentioned, it was of 
the value of 2s. 6d. per perch. 
Rex V. The Inhabitants of PouU 
ton'tvith'Feamhead, E, 57 G. 3, 

i52 

SHERIFF. 
1 . Where the sheriff returned to a 



Ji»fa. issued on ajud^ment against 
CT, that he had levied, and part 
of the goods remained in his 
hands for want of buyers, and 
afterwards a vend, expon, issued, 
under which the sheriff sold part 
of the goods: Held, that in an 
action against the sheriff for not 
selling the residue nor paying the 
money, he might, notwithstand- 
ing his return, be admitted to 
prove that C. became bankrupt 
before the judgment, and that 
plaintiff knew his insolvency at 
the time of action. Brydgesand 
Others v. Walford, Esq., H. 
57 G. 3. Page 42 

2. The table of fees prescribed by 
Stat. 32 G.2. c.28. s. 12. does not 
apply to the sheriff's fee for an 
arrest ; and if he take a greater 
fee than by law allowed, debt lies 
on the statute for the penalty of 
50/., and the evidence of what 
the law allows is what, upon tax- 
ation by the master, it is the 
practice to allow. Martin v. 
Bell and Another {Sheriff of 
Middlesex), E. 57 G. 3. 220 

STAMP. 

L. being indebted to plaintiff, and 
about to sell his property by 
auction, gave an order in writing 
signed by him, and addressed to 
defendant (the auctioneer), « to 
pay to plaintiff, out of the pro- 
duce of the sale of his goods and 
furniture, 200/. and interest, from 
23d of June last, due to plaintiff 
on warrant of attorney, and also 
110/. due to plaintiff for goods 
sold, for which several sums the 
receipt of plaintiff to be defend- 
ant's discharge : '* Held, that this 
order required an inland bill 
stamp. Emly v. Colline, E. 
57 G. 3. 144 



STA- 



VARIANCE. 



VOLUNTARY SETTLEMENT. 435 



STATUTES. 

29 Car. 2. c. 3. s. 4. Frauds. 204 
6 G. L c. 1 8. Bottomry. 1 52 

82G.2. C.28. SherifiF's Fee. 220 
60G.3. C.47. (L. &P.) Replevin. 
Costs. 128 

52 G. 3. c. 39. Pilot Act. Appeal. 

279 
52 G. 3. c. 130. s. 3. Frame break- 
ing. 182 

54 G. 3. c. 137. Scotch Bankrupt 
Act. 126 

55 G. 3. c. 99. (L. & P.) Baking on 
Sundays. Appeal. 258 

TOLL. 

See Pleading, 3. Poor Rate. 

A cart drawn by horses, laden with 
manure for the manurance of 
land, is exempt from toll. The 
King V. Adams, H. 51 G. 3. 

Page 52 

VARIANCE. 

See Covenant, 3. 

1. Where plaintiff declared, incase 
for a malicious prosecution, that 
defendant maliciously, &c. charg- 
ed the plaintiff with having feloni- 
ously stolen certain articles, his 
property ; and it was proved that 
defendant laid an information 
before a magistrate, in which he 
deposed, that the said articles 
had been feloniously stolen, and 
that he suspected and believed^ 
and had good reason to suspect 
and believe^ that they had been 
stolen by the plaintiff: Held, that 
the evidence supported the de- 
claration. Dissentiente Bayley J. 
Bavis V. l^oake, H. 51 G. 3. 29 

2. In case for disturbance of com- 
mon of pasture, plaintiff declared 
in respect of a messuage and lands 
for common for all his cattle 
levant and couchant : Held, that 



a lease to plaintiff's testator for 
years determinable on lives of a 
farm, &c. together toith reason^ 
able common of pasture ^ was suf- 
ficient to sustain the right of 
common alleged in the declar- 
ation ; and that this right was 
not destroyed by a subsequent 
conveyance to the plaintiff in fee 
of the farm and common of pas- 
ture thereto belonging and ap- 
pertaining; for this operated as 
a new grant of the common. 
Doidge V. Carpenter and Others^ 
H.51G.$. Pfege47 

3. Where plaintiff declared in cove- 
nant on a demise of lands, and 
the demise was of all that piece 
or parcel of ground and pre- 
mises, containing by estimation 
one acre : Held, that this was 
not a variance, for one piece will 
satisfy the term lands. Birch v. 
Gibbs and Another, //. 57 G. 3. 

115 

VOLUNTARY SETTLEMENT. 

1. J.L.y in consideration of mar- 
riage and a marriage portion, 
settled his estate by lease and 
release to the use of himself for 
life, then to trustees to preserve 
contingent remainders; remain- 
der to the use, that .the wife 
should receive a rent charge 
thereout for life for her jointure ; 
remainder to the use or the first 
and other sons of the marriage in 
tail male; remainder to the use 
of the first and other sons of 
settlor by any future wife in tail 
male; remainder to the use of 
settlors brothers respectively Jor 
lifCf and to their first and other 
sons respectiveiy in tail male: 
Held, that nope of the limitations 
to the brothers of the settlor were 
good, as against a subsequent 
purchaser with notice. Johnson 
V. Legard, H. 57 G. 3. 60 

2. A 
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2. A limitation in a marriage settle- 
ment in favour of the issue of a 
second marriage by the settlor, 
was held good against a subse- 
quent purchaser for valuable con- 
sideration. Clai/ion v. Earl of 
Wilton and Others, H. 51 G. 3. 

Page 67 n. 

WITNESS. 

On a question of settlement, the 

Eauper having been removed to 
er maiden settlement, respon- 
dents called A, to prove her 



marriage with C, in order to get 
rid of the effect of a subsequent 
marriage of C. with the pauper : 
Held, that A. was a competent 
witness, for C not having been 
called as a witness, she did not 
contradict him, and her evidence 
could not be used to criminate 
him. Rex v. The Inhabitants of 
All Saints, Worcester, E. 51 G. 3. 

Page 194 

WRITS, SIGNER OF. 
See Practice, 6- 
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